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CURRENT TOPICS. 





‘Tue Bar Association of St. Louis, some time 
ago, resolved to appoint a special committee to 
prepare a revision of the Practice Act of Missouri, 
with a view to present the result of its labors in 
this behalf to the General Assembly, or to such 
board of commissioners as it may designate to make 
the next general revision of the state statutes. 
Pursuant to said resolution, the following were 
appointed and now compose said special com- 
mittee: Messrs. George M. Stewart, John R. 
Shepley, E. W. Pattison, Charles S. Hayden, Jas. 
Taussig, Robt. Crawford, A. W. Slayback, Thos. 
A. Russell, Robt. S. Voorhis, Wm. H. Lackland, 
John W. Kerr, John W. Dryden and Shepard Bar- 
clay; and, at their first meeting, it was unani- 
mously resolved that a circular setting forth the 
objects of this committee be sent to the uattor- 
neys throughout this state, accompanied with a 
request to them to make such suggestions con- 
cerning the amendment of our Practice Act, as 
may have occurred to them in their professional 
practice. All communications on the subject 
should be addressed to Shepard Barclay, 511 Olive 
street, St. Louis, who is secretary of the committee 
having the matter in charge. 


THE state-house at Springfield, Mlinois, is one of 
the finest structures in the United States. The 
room designed for the sessions of the supreme 
court is especially magnificent in its finish and 
appointments. But on entering it the visitor is 
moved to irresistible laughter. The furniture is so 
primitive and dilapidated that it would be a dis- 
grace to a kitchen in the back woods. Old, rickety 
pine tables and rush-bottomed chairs, that in their 
palmiest days never cost over fifty cents, with 
their bottoms out like the holes in a street-boy’s 
straw hat. Such furniture in such a room presents 
a contrast more striking and ludicrous than a Turk- 
ish pipe with a stem worth $2,000 and a bowl 
worth two cents. On inquiring into this strange 
condition of things, the visitor is told that the con- 
stitution of 1870 provides that the General As- 
sembly shall not appropriate more than three and a 
half millions of dollars for the completion and 
furnishing of the state-house, unless such an ap- 
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propriation is sanctioned by a vote of the people. 
Now, the spectre which rises in the way of the 
legislators assembled at Springfield, in connection 
with the dilapidated furniture of this and other 
apartments of the state-house, is, that if an appro- 
priation bill to furnish the state-house should 
be passed, the farmers, in view of the extreme 
hardness of the times, would be apt to vote it down. 
To avoid such a result, and in view of the fact 
that the constitution does not require that an ap- 
propriation bill for re-furnishing the state-house 
should be approved by a vote of the people, some 
shrewd legislators have conceived the plan of 
treating the state-house, equipped as portions of it 
now are with this nondescript furniture, as being 
already furnished, and of getting a bill through to 
re-furnish it. In order to carry out this plan, gen- 
erous citizens have contributed here and there 
pieces of old, worn-out furniture, so that, in a 
Pickwickian sense, the state-house may already be 
considered as furnished. The idea certainly de- 
serves to be patented. 





CONSIDERABLE discussion has already taken place 
in the legal journals relative to the successor of 
Mr. Justice Davis. The Albany Law Journal 
recommends Judge Dillon in the following lan- 
guage: ‘* The election of Mr. Justice Davis to the 
United States Senate and his acceptance of that 
position will create a vacancy in the Federal Su- 
preme Court. To fill this vacancy, two or three 
well-known names have been suggested, among 
which is that of John F. Dillon, at present the 
United States Circuit Judge for the Eighth Circuit. 
We believe no better choice could be made. The 
judicial ability displayed by Judge Dillon, both 
upon the state and federal bench, gives assurance 
that he would reflect honor upon the highest 
national tribunal. While it has been to some de- 
gree the habit of late years to bestow the positions 
on the supreme bench upon those not already hold- 
ing judicial office, we trust that the eminent fitness 
of the gentleman alluded to will secure an adher- 
ence to the safer rule of selecting for the highest 
judgeships only those who have had experience in 
the performance of judicial duties.”” The Chicago 
Bar Association have passed resolutions warmly 
recommending Judge Drummond, of the Seventh 
Federal Circuit. A writer in the last number of 
the Chicago Legal News urges that the appointee 
should come from the South, that section having 
been for many years unrepresented on the su- 
preme bench. He shows thata much greater 
amount of litigation goes up to that court from the 
South than from any other section of the country. 
If geographical considerations are to control the 
selection, all will admit that the appointee should 
come from the South, and it would be of the 
greatest advantage, if the choice should fall upon 
some jurist who is familiar with the civil law, as 
administered in Louisiana, and to some extent 
also in Texas. If, however, as seems most likely, 
geographical considerations should be put aside, 
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preference would be for Judge Dillon. His age, 


his great industry and capacity for labor, his ripe 
learning, his long and varied judicial experience, 
and, above all, his even judicial temperament, 
qualify him in a pre-eminent degree for this posi- 
tion. His somewhat nominal connection with this 
journal precludes us from saying as much as we 
wish upon this subject—a subject that has not been 
mentioned to us, either by him or any of his 
friends. It is rumored, however, that the honor is 
destined for Hon. Stanley Matthews of Ohio. This 
would undoubtedly be a most fit appointment, 
were it not for the fact that Ohio already hasa 
dual representation upon that bench, in the persons 
of the Chief Justice and Mr. Justice Swayne. 


Rosse-—————-I have words 
That would be howled out in the desert air, 
Where hearing should not latch them. 
uf ‘What concern they? 
The general cause? Or is it a fee-grief, 
Due to some single breast? 

We are afraid it isthe latter. We doubt whether 
the Saint Louis Globe-Democrat is inspired by such 
a disinterested love of the public weal as would 
furnish a motive for the extraordinary series of at- 
tacks it has lately made on the legal profession. 
In our reply to the first of these attacks, we under- 
took to do two things; first, to answer specifically 
certain untruthful charges which it had made; 
and, secondly, to show thac that journal did not 
present itself before the tribunal of public opinion 
in that state of personal cleanness which qualified it 
to act as a censor of professional morals. In doing 
8o,we ascribed to lawyers the credit of inventing the 
maxim, that he who comes into a court of justice 
must come with clean hands. We find, however, 
that although the maxim has been formulated by 
lawyers, the principle has a higher origin. It may 
be found on the pages of a more authoritative book 
in the language: ‘‘ Physician, heal thyself.”” We 
are very sorry that we feel obliged again to call 
the attention of the Globe-Democrat to this excel- 
lent maxim. We would gladly take hold of the 
‘“*tow-line’’ and help pull the legal profession 
through; but we find such contradictory matter on 
different pages of that journal, that we are stag- 
gered to get at its real purpose. Take the follow- 
ing parallel columns as an illustration : 
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Is there not a fair presumption here that the same 
consideration which admitted the matter contained 
in the second column into the Globe-Democrat in- 
spired the writing of the first? We also take the 
liberty of calling the attention of the Globe-Demo- 
crat again to a charge previously made by us, and 
which it does not deny, that it habitually renders 
false vouchers to sheriffs, trustees, attorneys, and 
those who favor it with legal advertisements, 
knowing that those vouchers will be used in 
swindling those who have the costs to pay. “Go 
wash the filthy witness from your hands.” 








CODIFICATION in Great Britain, though much 
discussed and continually urged, makes but little 
real progress. It is but a few months since Chief 
Justice Cockburn, at a public banquet, advocated 
the codification of the laws of that country, in a 
speech which was widely circulated both in Eng- 
land and here, and which attracted public attention 
wherever the English languageis spoken. Although 
this project has among its supporters a majority of 
the leading jurists of the kingdom, the difficulties 
which stand in the way of its adoption are known 
best to tuose who understand best the temper and 
traditions of the British Parliament. The advo- 
cates of the scheme of the codification of all law, 
recognizing the apparent impossibility at the 
present time of anything like success, have resolved 
to attempt first the codification of a branch of the 
law. This branch is the criminal law. At a pub- 
lic meeting held to discuss this subject recently, 
Sergeant Stephen delivered a lengthy and learned 
address. After pointing out the present confused 
state of the law of crimes, composed as it is of three 
distinct elements—the common law, the statute 
amendments, and the construction of the statutes 
contained in the reports—he said, he had thought 
it possible to reduce a portion of the law into a 
clearer shape, and he hoped to publish a book in 
the course of a few weeks, the net result of which 
was that the criminal law could be expressed in 
about 300 moderate-sized octavo pages. As to the 
contents of the criminal law, it was the easiest to 
arrange in an intelligible systematic manner. It 
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would fall into various divisions. First, a variety 
of general principles as to what constitutes crim- 
inality and what constitutes an excuse of acts 
which would otherwise be criminal; then they 
would have to define what constituted participation 
in crime; then there was the definition of punish- 
ment to be inflicted; then they would go to the 
different crimes that might be committed; then 
came offences against public anthority, and acts 
injurious to the public at large. They might pass 
to the causes which affected individuals as regarded 
their persons and their property. Then there 
were some cases in which breach of contract was 
concerned, such as the law of conspiracy, and of 
master and servant, and on such matters they 
ought to have the most distinct and definite state- 
ments. The law on all these subjects might be 
greatly compressed. It would be a public mis- 
fortune to re-enact the criminal law of England 
just as it stands in its present condition; for it re- 
quired much change, not only in its form, but also 
in its substance; for it contained some things that 
were obsolete, some things excessively technical 


and intricate, and also there would be found a | 


great deal of matter very clumsily arranged. The 
meeting was also addressed by several judges of 
the supreme court, among others, Chief Justice 
Coleridge of the common pleas division, who, in 
putting the resolutions, drew a distinction between 
a code and a digest. A digest, he said, might 
form excellent and handy materials for a future 
code. The distinction was plain and important to 
remember. A digest was a statement, more or 
less clear, of the law as it stands. That might be 
very useful to the legislator, and a wonder to the 
jurist.» But a code was a statement of the law, not 
as it is, but as it should be. 


_—e 
—_ 





NOTICE TO AGENTS. 


The doctrine, that notice to an agent is construct- 
ive notice tethe principal, is one of the most 
familiar known to our jurisprudence. It applies to 
every sort of agency with equal force. Any fact, 
the knowledge of which it is essential to bring 
home to either of the parties to an action, will be 
conclusively presumed to have been known to him 
from the time his agent is shown to have been cog- 
nizant of such fact. The agent, for all the pur- 
poses of his agency, stands in the place and stead of 
his principal, and is presumed to communicate to 
him every fact coming to such agent’s knowledge, 
which might in any way affect the interests of his 
principal. One can not be a bona Jide purchaser of 


either real or personal property, whep his agent 
was cognizant, at the time of the purc , of de- 
fects in the title of the vendor. Jackson v. Sharp, 


9 Johns. 163; Bierce v. Red Bluff Hotel Co., 31 Cal. 
160, and cases cited p. 165; Story on Agency, 
§ 140. 

The application of this doctrine, however, is not 
entirely free from difficulty. It is a matter of con- 
siderable importance to determine what constitutes 
one the agent of the party to be affected by notice 





of a particular fact, and whether there is connec- 
tion between the agency and the fact to be taken 
notice of. For it is not sufficient to prove that the 
one cognizant of the fact is the agent of him who 
is to be affected with notice thereof. The knowl- 
edge must be of some matter connected with the 
business in which, the agent is engaged for the 
principal. It could hardly be claimed that one 
purchasing real estate, in ignorance of an outstand- 
ing title adverse to that of his vendor, or commer- 
cial paper against which there was a secret equity, 
would be affected by knowledge of such defect of 
title or secret equity, possessed by an agent em- 
ployed solely in the development of mines. It has 
been held that the knowledge of an agent of a rail- 
road, resident in the state of Iowa, that there were 
two towns of the same name in the same state, and 
that goods shipped to one of the places without des- 
ignating the county, should go by a certain route to 
reach its proper destination, would not affect the 
railroad company so as to render it liable as for 
negligence, because another agent in Chicago, 
after making proper inquiry and investigation, 
shipped the goods by another route, which would 
have been the proper course to pursue, had the 
goods been destined to the only town of the name 
in Iowa, known to the Chicago agent. There can 
be no doubt that to have held otherwise would 
have been an erroneous application of the doctrine. 
Cougar v.C. & N. W. R. R. Co., 24 Wis. 157. 
Where an attorney was employed in New York to 
collect a sum of money due from a debtor resident 
in Omaha, Nebraska, and for purposes of his own 
convenience and without consulting his client, em- 
ployed another attorney at Omaha, who collected 
the debt and transmitted the sum collected to the 
New York attorney, and within two months there- 
after the debtor was declared bankrupt, it was held 
that, the Omaha attorney being the agent of the 
New York attorney, and not of the preferred 
creditor, notice to him of the insolvent condition 
of the debtor could not be regarded as equivalent 
to notice to the creditor, and therefore the pay- 
ment could not be impeached as an illegal prefer- 
ence within the meaning of the bankrupt act. 
Hoover v. Wise, 3 Cent. L. J. 276. 

The views expressed by a majority of the court 
in the above case did not escape pretty severe 
criticism at the hands of Mr. Justice Miller, who, 
in a dissenting opinion, concurred in by Cifford 
and Bradley, JJ., very emphatically maintained 
that the second attorney, as well as the first, was the 
agent of the creditor. 

There has been no little contrariety of opinion 
expressed as to the time when the knowledge of 
the agent should be acquired, in order to affect the 
principal. It has been held in numerous cases, not 
only that the knowledge must be acquired during 
the agency, but that it must be in connection with 
the same transaction. As where goods were sold 
to the defendant's wife by a salesman who, pre- 
vious to his employment, had heard in an idle con- 
versation that defendant and wife had separated, 
it was held that such information would not charge 





196 


THE CENTRAL LAW JOURNAL. 








plaintiff, the employer of the salesman, with 
notice of such separation. ‘Day v. Walmsley, 33 
Ind. 145. Also, where an agent employed in at- 
tending to the shipment of goods for his principal, 
was cognizant of certain regulations established by 
the carrier in relation to freight, which knowledge 
was acquired by him prior to his employment, this 
was not such notice as would affect the principal. 
Blumenthal v. Brainard, 38 Vt.402; Haywood v. 
National Ins. Co. 52 Mo. 181; Warwick v. Warwick, 
3 Atk. 294; Norris v. Le Neve, 3 Atk. 26, 35; Me- 
chanic’s Bank v. Shaumburg, 38 Mo. 228; Howard 
Ins. Co. v. Halsey; 8 N. Y. 271; and in numerous 
other cases, both English and American, it is held 
that, where an attorney is employed to draw a deed, 
his previously acquired knowledge of other instru- 
ments caleulated to affect the title to the land be- 
ing conveyed, would not be constructive notice, to 
the person by whom he was employed, of such other 
instruments. McCormack v. Wheeler, 36 Il. 114. 
But where the transactions follow each other so 
closely that it would be impossible for the agent 
to have forgotten the first, his knowledge of that 
would be notice to his principal, though the rela- 
tion of principal and agent only subsisted between 
them with reference to the second transaction. 
Winter v. Lord Anson, 1S. & S. 434; Montford v. 
Scott, 3 Russ. 488, or T. & R. 274; Hargreaves v. 
Rothwell, 1 Keen, 154; Brotherton v. Hatt, 2 Vern. 
574; Fuller v. Bennett, 2 Hare, 394; Turn. & Russ. 
280. And some of the more modern cases in this 
country take the broad ground that, where an 
agent, at the time of the transaction, was cognizant 
of any fact which it was the interest of his prin- 
cipal to know, such knowledge, wheresoever 
acquired, will be the knowledge of the principal, 
provided it come to the agent in such a manner 
that he might communicate it, without being guilty 
of a breach of professional confidence. Hart v. 
Farmers’ and Mechanics’ Bank, 33 Vt. 252; Hovey 
vy. Blanchard, 13 N. H. 145; Astor v. Wells, 4 
Wheat. 466; The Distilled Spirits, 11 Wall. 356. 

In cases where a multiplicity of agents act jointly 
in the transaction of the business of the principal, 
it has been a somewhat mooted question as to 
whether the principal would be affected by notice 
to one of such joint agents, or whether it was 
essential that all should be notified; it being main- 
tained in one class of cases that the knowledge 
acquired by one of the directors of a bank, in rela- 
tion to the fraudulent or irregular issue of bills 
discounted by the bank, is not notice to the insti- 
tution of which he is a director, for the reason 
that in his individual capacity he is neither its 
officer nor its agent, and that where such director 
had interest in concealing the facts of which he was 
cognizant, it would be an unreasonable extension 
of the doctrine of constructive notice, to hold the 
bank toa knowledge of the fact concealed. Louis- 
inna State Bank v. Senecal, 13 La. 525; General 
Insurance Co. v. United States Insurance Co., 10 
Md. 517; Farmers & Citizens’ Bank v. Payne, 25 
Conn. 444. 

It can hardly be claimed, in opposition to the 








views expresed above, that information of any- 
thing calculated to affect the commercial paper 
dealt in by a bank, coming to one of the directors 
in his unofficial capacity, and he not being called 
upon to act officially in handling the paper, would 
affect the paper in the hands of the bank upon the 
ground of constructive notice. The reason why 
the bank would not be charged with notice in 
such a case would be that this director was not 
the agent of the bank in connection with the sub- 
ject-matter upon which the notice was predicated. 
It is true he might be regarded as the agent of 
the bank for some purposes, and at the same time 
be as ignorant of its discounts, as one of its por- 
ters or messengers. But it is difficult to see why 
the mere fact, that he is one of several agents en- 
gaged in the same line of duties, should place the 
knowledge which he possesses upon a different 
footing from that possessed by one who is the sole 
agent of the principal. It is not questioned that 
the knowledge, brought. home to the president, 
cashier, or any other one of the executive officers of 
a bank, is constructive notice to the principal. Bank 
of New Milford v. Town of New Milford, 36 Conn. 
93; Willard v. Buckingham, Jd. 395. The princi- 
pal can not shift the responsibility by employing a 
multiplicity of agents. When there is no difference 
between the duties of one of several joint agents 
and those of a sole agent, in regard to communi- 
cating the facts coming to his knowledge, there is 
no difference in the effect of failing so to com- 
municate them. If the principal is a bank, and it 
imposes upon its directors the duty of advising its 
officers of certain facts, and one of the directors in 
failing to do so commits a breach of trust, his 
principal must be the sufferer. Where one of the 
directors of a bank became aware of the fraudulent 
perversion of certain bills from the objects for 
which they were drawn and with that knowledge 
was present at the meeting of the board, where 
the same bills were presented for discount. and 
participated in the discount thereof, his knowledge 
was properly held to be the knowledge of the bank. 
Bank of United States v. Davis, 2 Hill, 451-63; 
North River Bank v. Aymor, 3 Hill, 262-74; Ful- 
ton Bank v. N. Y. & Sharon Canal Co. 4 Paige, 
127-36-7. 

So, also, where the cashier is ex officio a member 
of a committee whose duty it is to pass upon paper 
presented for discount, in the absence of evidence 
to the contrary, he will be presumed to have been 
present at the deliberations of the committee in 
reference to a bill presented for discount, and any 
knowledge which he possessed at the time, of equi- 
ties against such bill, will be the knowledge of the 
bank. Bank of America v. McNeil, 10 Bush, 54. 
The binding effect of notice to one of several part- 
ners, as notice to the others, has been placed upon 
the ground that each of the partners is the agent 
of all the others. Watson v. Wells, 5 Conn. 468. 


In a case of this kind, it would probably not be 
contended, as when the notice was to one of the 
directors of a corporation, that it was necessary 
that, when the information came to the partner, it 
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should have been while he was actively engaged in 
the business of the co-partnership. Any knowledge 
or information, sufficient to put a person upon in- 
quiry, coming to one of the members of a co-part- 
nership in any manner whatever, would be taken 
as the knowledge of the firm, when knowledge 
coming in the same manner to one of the board of 
directors might not be regarded as the knowledge 
of the corporation he represented, as we have seen 
by the authorities cited above. 


The notice to agents, in order to affect subse- 
quent purchasers, is not required to be any more 
full or circumstantial in its details than would 
suffice, had it been directly to the principal in- 
stead of the agent. It is not necessary that the 
information shall include every fact which it is 
material for the principal to know. All thatis re- 
quired is that it shall be sufficient to put a person 
upon inquiry leading to the truth. Barnes v. 
McClinton, 3 Penn. 67. In a case where, at the 
time of the transaction, the person acting as agent 
did so without authority from his principal, but 
the principal subsequently ratified the act, the 
knowledge possessed by the agent.at the time of the 
transaction, and before the ratification by which his 
agency was established, was held to be the knowl- 
edge of the principal. Hovey v. Blanchard, 13 N. 
H. 145. 

Where a contract is made on Sunday by aservant 
or agent, without the knowledge of the master or 
principal, such contract can not be enforced where 
it could not be, if made with the knowledge of the 
principal. The knowledge of the agent, that the 
contract is made on Sunday, is constructive notice 
of that fact to the principal, and he is bound by it. 
Smith v. Sparrow, 4 Bing. 84; Mosley v. Hatch, 
108 Mass. 517. 

And where a servant has charge of a vicious dog, 
the property of his master, and the master has no 
knowledge of the dangerous disposition of the ani- 
mal, the knowledge of the servant would be the 
knowledge of the master, who would accordingly 
be liable for injuries committed by the dog to the 
same extent as though he had personal knowledge 
of the fact. Baldwin v. Casella, L. R. T, Ex. 325. 
So where the superintendent of a street railroad 
company was notified of the misconduct of an em- 
ployee of the company towards a passenger, the 
knowledge thus acquired by the agent would be 
regarded as the knowledge of his principal, and 
would be sufficient to fix the liability of the com- 
pany for exemplary damages on account of such 
misconduct, when, after such notice, the act of the 
employee is approved. Malecek v. Tower Grove & 
Lafayette R. R. Co., 57 Mo. 17. 

The case of Hoyt v. Jeffers, 30 Mich. 181, was 
an action for damages for the burning of plaintiff's 
property, by sparks escaping from the chimney of 
defendant’s mill. In that case it was held that, in 
the absence of the mill-owner, notice to his fore- 
man, at the time in charge of the mill, of the dan- 
gerous condition of the chimney, was equivalent 
to notice to his employer. Ww. 





SHERIFF’S DEED—DELIVERY—STATUTE 
OF LIMITATIONS. 


JEFFERSON v. WENDT. 
Supreme Court of California, January Term, 1877. 


Hon. WILLIAM T. WALLACE, Chief Justice. 
“ JOSEPH B. CROCKETT, 
** ADDISON C. NILES, Associate 
“« AuGusTUS L. RHODES, { Justices. 
“« E. W. McKInstTry, 


1. SHERIFF’S DEED—STATUTE OF LIMITATIONS.—The 
statute of limitations does not commence running against 
a purchaser at an execution sale until the sheriff's deed is 
delivered to him. 

2. DELIVERY OF DEED.—Where a deed was made and 
acknowledged ready for delivery, and the grantee, on being 
told where the deed was, and requested to call and get it, 
replied “ all right, I will come and get it,’’ held not to con- 
stitute adelivery of the deed. 


In March, 1865, a sale was made by .the. sheriff. In 
September of the same year the time forsredemption 
expired. In November the sheriff signed, sealed and 
acknowledged a deed in pursuance of the sale, and 
placed it in a pigeon-hole in his office. Afterwards, 
during the years 1865 and 1866, the holder of the cer- 
tificate of purchase was several times notified that the 
deed was ready at the sheriff’s office, and requested to 
call for it. On each occasion he replied, “ that it was 
all right, he would call and get it.” He did not, how- 
ever, get the deed until 1873. In 1874 he commenced an 
action of ejectment, based on this deed. The defend- 
ant pleaded the statute of limitations, which, in Cali- 
fornia, bars,real actions after five years. The district 
court rendered judgment for the defendant. Plaintiff 
appealed. 

F. E. Spencer for appellant; Houghton & Reynolds 
for respondent. 

PER CURIAM: 

The court below held that the statute of limitations 
had operated to bar the plaintiff’s claim. This was put 
upon the ground that in 1865 or 1866 there was a de- 
livery of the sheriff’s deed to the plaintiff. But it is 
apparent that no deed was delivered to the plaintiff 
until June, 1873, and the action was commenced. in 
1874. 

Judgment reversed and cause remanded for a new 
trial. Remittitur forthwith. 


NoTE.—The meagreness of the foregoing opinion is such 
that we should forbear making any report of the case, were 
it not evident, from the transcript now before us, that the 
court has decided a question which is both novel, difficult 
and important. It is this: Can the purchaser at an execu- 
tion sale, through his own failure to call for his deed, pre- 
vent the Statute of Limitations, for an indefinite period, 
from operating upon his claim? This question is here 
answered, as we believe, for the first time; and the answer 
is in the affirmative. There is nothing in the opinion of the 
court to disclose the reasoning on which it is based; nor is 
there sufficient to show that the court was conscious of the 
full scope of its decision. Both in the subordinate and in 
the appellate court, the question apparently considered 
was whether, under the facts proved, the deed had beexn 
delivered in 1865; and we think there can be no doubt that 
those facts did not establish any delivery. But it was un- 
questionably true that the plaintiff had, for nearly eight 
years, been entitled to such delivery. Statutes of limita. 
tions are commonly called statutes of repose. Their most 
beneficial operation is in preventing the assertion of stale 
claims. But, in harmony with the result reached in this 
case, the purchaser at an execution sale may, by delaying 
to call for his deed, choose his own time to assert his title. 
This result, however startling, is perhaps the logical con- 
sequence of two undisputed rules of law, viz.: 1. That until 
the actual reception of his eonveyance, the purchaser at an 
ecu Zion sale is not invested with the legal title, nor with 
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any right to the possession of the property sold. Freeman 
on Executions, sec. 323. 2. That prescription does not 
begin to run against any one until he has a right of action. 
Angell on Limitations, sec. 42. This last rule, we have 
always thought, ought not to extend to those persons who, 
as in the case under consideration, through their own 
choice or laches, delay obtaining some formal muniment of 
title essential to the transformation of an inchoate right 
into a perfect cause of action. — geen ought not to be 
rewarded and dilig A. C. F. 


——s 
——_— 








WHO MAY PLEAD USURY. 


PRITCHETT v. ROLLINS ET AL. 
Supreme Court of Kansas, January Term, 1877. 


Hon. a H. Horton, Chief Justice. 


VALENTINE 
“ PD. J. BREWER, ? } Associate Justices. 

1. PLEA OF USURY A PERSONAL PRIVILEGE—STRANGER 
CAN NOT SETIT UP.—The plea of usury is a personal privi- 
lege, and if the debtor declines to avail himself of it, no 
stranger to the transaction can. 

2. NOR SECOND MORTGAGEE AS TO PRIOR MORTGAGE.—A 
second mortgagee can not plead usury in a prior mortgage, 
either to defeat or postpone its lien. 


Error from Jefferson County. 


Morse & May, for plaintiffs in error; Nevison & 
Alford, for defendants in error. 


BREWER, J., delivered the opinion of the court: 


Can a second mortgagee plead usury ina prior mort- 
gage? Can he do it either to defeat or postpone the 
lien of such prior mortgage? 

Authorities are well divided on this question. That he 
can, is affirmed in Indiana, Pennsylvania, Ohio, New 
York, Maryland and New Jersey. Cole et al. v. Banse- 
mer et al. 26 Ind. 94; Greene v. Tyler & Co., 39 Penn. 
St. 361; though under the present statute the opposite 
ruling seems to obtain. Miner’s Trust Co. v. Rose- 
berry, 2 Law & Eq. R. 478; Union Bank v. Bell, 140. St. 
200; Brooks v. Avery, 4 Comstock, 225; Post v. Dart, 8 
Paige, 640; Banks v. McClellan, 24 Md. 62; Cummins v. 
Wire, 6 N. J. Eq. 73. That he can not, is affirmed in Ala- 
bama, Connecticut, Illinois, Iowa, Kentucky, Michi- 
gan, Missouri and Vermont. Cain v. Gimon, 36 Ala. 
168; Fielder v. Varner, 45 Ala. 429; Loomis v. Eaton, 
82 Conn. 550; Adams v. Robertson, 37 Ill. 45; Powell v., 
Hunt, 11 Iowa, 430; Huston v. Stringham, 21 Iowa, 36; 
Carmichael v. Bodfish, 32 Iowa, 418: Campbell v. 
Johnson, 4 Dana (Ky.), 177; F. & M. Banks v. Kimmel, 
1 Mich. 84; Ransom vy. Hays, 39 Mo. 445; Austin v. 
Chittenden, 33 Vt. 553. These last two cases were not 
mortgage cases; but the decisions plainly indicate the 
judgments of the courts upon the question. See also, 
3 Parsons on Cont. 123; Ladd v. Wiggin, 35 N. H. 421; 
De Wolf v. Johnson, 10 Wheat. 367; Green v. 
Kemp, 13 Mass. 515. 

We incline to the latter view, and to regard the plea of 
usury as a personal privilege. When the parties toa 
contract are willing to abide by its terms, why should 
one, not a party thereto, be permitted to interfere? If 
the debts were unsecured, no one would everthink that 
the second creditor had any right to interfere. The 
payor, by payment of the first note according to its 
terms, and without insisting on any plea of usury, 
might so diminish his means as to render himseif un- 
able to. pay the second note; but still that would not 
give the holder of the second the right to restrain such 
payment. And the rule should be the same, if the se- 
curities for the two notes were separate and distinct. 
Why, then, should the mere giving of a single security 
for two notes enable the holder of the second to inter- 





fere? And a mortgage with us, it will be borne in 
mind, conveys no estate in the land, but is simply a 
security for the debt. Chick v. Willetts,2 Kas. 384, 
He may, it is true, increase the value of his security 
by diminishing the amount of the first lien; but he does 
so only by preventing parties, who have made a con- 
tract and are willing to abide by its terms, from com- 
plying with that contract. 

When the first mortgage was given, the land-owner 
had a perfect right to give it. It stood charged with 
the lien as he placed it, and no one but he could ques- 
tion the validity of the lien for the entire amount. He 
still remains willing to abide by the terms of that con- 
tract, willing that the land should be held for the face 
of the note. The taking of the second mortgage was a 
voluntary matter. The mortgagee finds the property 
charged with a mortgage, pledged therefor as security 
for a specified amount; finds that the mortgagor in- 
tends that it shall be used in discharging that amount 
of indebtedness, and voluntarily takes the property 
thus burdened as security for his own debt. It is with 
ill grace that he thereafter endeavors to prevent the 
mortgagor from complying with his first contract. Yet 
even those who are loath to break their own promises 
are often willing that others shall, if thereby their own 
interests are promoted. Surely, a man ought to have a 
right to say whether he shall keep his own promise or 
not. 

In the enactment of laws, usury laws as well as 
others, the legislature has regard to the general inter- 
ests, the welfare of the majority. Its laws, therefore, 
often bear hardly in individual instances. And while 
it may be generally true that a limit to the amount to 
be paid for the use of money should be fixed, yet 
every one knows that sometimes such amount is not 
what in justice and fairness ought to be paid. Men feel 
honorably bound to pay more than the law authorizes. 
While the law ought to protect the party from the 
clamps of the usurer, by permitting him to repudiate all 
but the legal interest, yet if the borrower feels in honor 
bound, by the peculiar circumstances of his loan, to pay 
the stipulated interest, it would seem as though no 
stranger to the transaction should be permitted to in- 
terfere. 

The judgment will be affirmed. 
concurring. 


All the justices 


ation: 
—< 


JURISDICTION OF UNITED STATES CIR- 
CUIT COURTS—AMOUNT IN DISPUTE. 





CULVER ET AL. v. COUNTY OF CRAWFORD. 


United States Circuit Court, Western District of Ar- 
kansas, November Term, 1876. 


Before Hon. Isaac C. PARKER, District Judge. 


1, JURISDICTION—AMOUNT IN DISPUTE—COURT WILL 
Look TO BoDY OF COMPLAINT.—To give the circuit court 
jurisdiction, the matter in dispute must exceed, exclusive 
of costs, the sum of $500, and, in actions upon a money-de- 
mand, the court, in passing on the question of jurisdiction, 
will look to the amount stated in the body of the complaint, 
and will not be governed alone by the amount in the prayer 
for judgment. 

2. UNASCERTAINED AMOUNT—WHEN WITHIN JURISDIC- 
TION.—In a suit seeking to recover an amount that is 
not fixed, and which amount can be ascertained only by 
trial, the plaintiff can obtain a standing in court by laying 
his damages at the requisite sum. 


Yonley & Whipple,for plaintiffs; Hugh F. Thomason, 
for defendants. 

PARKER, J.: 

The complaint in this case contains four counts, 
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each one being based upon a written promise of the | 


county to pay asum of money therein specified, such 


promise in writing being what is commonly called and | 


known as county scrip or a county warrant. The war- 
rants sued on are set out in the several counts in hec 
verba. From these warrants, so set out and made part 
of the complaint, it appears that the whole amount 
which the plaintiffs could recover would be less than 
five hundred dollars. The plaintiffs pray judgment 
for six hundred dollars. The defendant files a motion 
to dismiss the suit, for the reason “that it appears 
upon the face of the complaint that the sum in contro- 
versy does not exceed the sum or value of five hundred 
dollars.”’ 

The plaintiff claims in argument that the jurisdiction 
of the United States Circuit Court, as to the subject- 
matter of the suit, is fixed by the amount claimed in 
the prayer of the complaint. Sec. 1 of she act of the 
third of March, 1875, provides “that the Circuit 
Courts of the United States shall have original 
cognizance, concurrent with the courts of the several 
states, of all suits of a civil nature at common law or in 
equity, where the matter in dispute exceeds, exclusive 
of costs, the sum or value of five hundred dollars;” and 
of course, when the action is between certain parties 
therein named. The question presented in this case is: 
How is the sum or matter in dispute to be ascertained? 
—by going to the whole complaint, or to the prayer 
alone? 

The sum or matter in dispute must exceed, exclusive 
of costs, the sum of five hundred dollars. There are no 
very recent decisions bearing directly upon the point 
in controversy in this case. We find, however, that the 
law regulating the removal of causes from state courts 
to federal courts, has a provision in regard to the 
amount in controversy, of the precise language in the 
one set out above. Judge Dillon, in his Removal of 
Causes from State Courts to Federal Courts,whiletreat- 
ing of the law in regard to removal of causes, page 24, 
says: “‘ The value of the matter in dispute for the pur- 
poses of removal is to be determined by reference to the 
amount claimed in the declaration, petition, or bill of 
complaint. In actions on a money-demand, the 
value in dispute is the debt and damages claimed, as 
stated in the petition or declaration, and in the prayer for 
judgment. For example, if the action be on a 
note for a fixed sum, and the principal and in- 
terest and damages do not altogether exceed five hun- 
dred dollars, it is not removable, although the prayer 
for judgment may be for an amount greater than five 
hundred dollars.”” The prayer for relief is generally 
regarded as forming no part of the cause of action, and 
as having no effect upon it, and as furnishing no test or 
criterion by which its nature may be determined. 
Pomeroy, Remedies and Remedial Rights, p. 630, Sec. 
580, 


This is either true or false. If it is true,a court 
of limited jurisdiction must go to the statement of the 
cause of action contained in material parts of the com- 
plaint or declaration, in a case where a suit is upon a 
money-demand or fixed amount. If it is not true, 
then the prayer is bad, because it is inconsistent with 
the other parts of the complaint or declaration. If it is 
bad, it is surely a very uncertain test from which to 
ascertain jurisdiction. Of course, in a suit for unas- 
certained damages, the only test of the amount in dis- 
pute is found in the prayer for relief. But, under the 
rules of pleading, the plaintiff, when he sues upon a 
money-demand, if it be on a written promise to pay, 
or an account, must at least set out the substance of 
his written promise or his account in ‘his complaint, 
and must make such written promise or account a part 
of his pleading. Then, in that case, there is no trouble 
in ascertaining the true amount in controversy, by 





looking at the body of the complaint. In the case of 
Judson vy. Macon County, 2 Dillon, 213, the same being a 
suit upon coupons of a county, Judge Dillon evidently 
went tothe whole complaint to ascertain the total 
amount in controversy. It is true that the jurisdiction 
is not to be determined by the amount of the judg- 
ment recovered. By matter in dispute is meant the 
subject of litigation—the matter for which the suit 
is brought and on which issue is joined. In an action 
on a money-demand the matter in dispute is the debt 
claimed; and its amount as stated in the body of the 
complaint, and not merely the damages alleged in the 
prayer for judgment at its conclusion, must be con- 
sidered in determining the question, whether the court 
can take jurisdiction. 

In the section of the law regulating the appellate 
jurisdiction of the Supreme Court of the United States, 
it is provided that the matter in dispute shall exceed 
the sum of (now) five thousand dollars. Upon a 
statute similar to this, it was held by the Supreme 
Court, in Lee v. Watson, Ist Wall. 337, “ that the 
matter in dispute, in an action upon a money-demand, 
is the debt claimed and its amount as stated in the 
body of the declaration, and not merely the damages 
alleged in the statement, in the prayer for judgment at 
its conclusion. The same rule is found in Abbott’s 
United States Practice, vol. 1, p. 336; Phillip’s Prac- 
tice, p. 78; Conklin’s Treatise, p. 132. 

In this case, the amount in controversy is a sum cer- 
tain fixed by contract, which the plaintiff is obliged to 
set forth, and from which it may be seen that the sum 
sued for is less than the requisite sum to give this 
court jurisdiction. In such a case the court, in determ- 
ining a matter of so much importance as its jurisdic- 
tion, must’ look to the whole complaint, and not to the 
prayer alone. 

In a suit to recover an amount that is not fixed, and 
which amount can be ascertained only by trial, the 
plaintiff can obtain a standing in court by laying his 
damages at the requisite sum. 

MOTION SUSTAINED. 


oe 


REMOVAL OF CAUSES. 


AMES v COLORADO CENTRAL RAILROAD CO. 
United States Circuit Court, District of Colorado. 





Before Hon. JOHN F. DILLON, Circuit Judge, and 
Hon. Moses HALt.EtT, District Judge. 


1. ACT OF MARCH 3, 1875— TERRITORIAL OOURTS.—The 
act of March 3, 1875 (II. Sess. 43Cong. chap. 137), which 
provides that any suit “ now pending or hereafter brought 
in any state court”’ of the description therein specified, 
may be removed into a federal court, is not applicable to a 
suit brought in a territorial court, although, on the admis- 
sion of the territory as a state, such suit passed into the 
jurisdiction of a state court. 

2. WHEN APPLICATION MUST BE MADE—CASE IN JUDG- 
MENT.—Under that act, application toremove a cause must 
be made to the state court at or before the term in which, 
according to the local law and practice of the court, the 
cause could have been finally heard. Accordingly, where 
issue was joined nearly one month before the end of a term 
of the state court, and it does not appear but that a final 
hearing could have been had at that term, an application 
thereafter made to remove the cause under the act of 1875 
will be denied.* 


* See on this point Scott v. Clinton & Springfield R. R., 6 
Bissell, 529. 
IN CHANCERY. Bill to Foreclose a Mortgage. 


A very full history of this case is given in connection 
with the opinion 6f judge Dillon on the motion to 
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docket under the act of June 26, 1876, which was an- 
nounced at this term, and is reported in 3 Cent. L. J. 
815. 

For convenience it may be well to state the follow- 
ing again: The bill was filed in the district court of 
Boulder county, June 21, 1876; issue was joined July 
24, 1876; the Territory of Colorado became a state by 
proclamation of the president, August 1, 1876, and the 
last order made at the July term of the Boulder court 
was entered August 21,1876. After the motion to docket 
the case in this court was denied, and on the 7th of 
December, 1876, plaintiffs filed in the state court a peti- 
tion alleging that they are citizens of Massachusetts 
and defendant is a corporation created by a law of the 
Territory of Colorado, and other facts substantially as 
required by the act of 1875 concerning the removal of 
causes from state to federal courts. A bond was also 
filed with condition as required by that act, the suffi- 
ciency of which was not questioned in this court. After- 
wards (Dec. 9, 1876) plaintiffs filed in this court a tran- 
script of the files, record and proceedings in the Boul- 
der court and sought to have the cause referred. 
Thereupon, December 11, defendant moved to dismiss, 
which is here treated as a motion to remand. 


E. L. Smith, for the motion; A. J Poppleton and J. 
I. Reddick, contra. 


HALLETT J.: 


This suit was brought in the district court of Boul- 
der county, under the late territorial government, and 
the question here presented is, whether it may be re- 
moved into this court under the act of Congress of 
March 3, 1875. In terms that act extends to cases then 
pending or thereafter to be brought in any state court. 
This suit was not then pending in any court, nor was 
it afterwards brought in a state court, although it came 
into such a court by operation of law on the admission 
of the state sometime after it was begun. 

It was ingeniously urged in the argument at the bar 
that, by assenting to the jurisdiction of the state court, 
plaintiffs did in fact bring the suit in that court; but 
this will not bear examination. The bringing of a suit 
is understood to mean the institution or commence- 
ment of it, and so the language is in R. S., § 639, on the 
same subject. This occurred in this instance in a ter- 
ritorial, not a state court. Pending the suit the char- 
acter of the court was changed into a state court, and 
there being nothing in the record to show its federal 
character, the court retained jurisdiction of it. s.c. 
3 Cent. L. J. 815. 

Plaintiffs did not in any sense bring the suit in or 
into the state court. They found it there, where the 
law had left it in the transition from a territorial to a 
state government, and they consented to go on with it 
in that jurisdiction. In that way they elected to re- 
main in the state court; but they did not in any reason- 
able construction of the act of 1875 bring the suit in 
that court. This view is enforced by the circumstance 
that Congress has provided a special way of transferring 
causes on the admission of a state by general law (R. 8. 
§§, 567, 569, 704), and also in this instance by the act 
establishing this court, June 26, 1876. This legislation, 
relating to a particular class of cases and designed to 
carry out the general purpose of the removal acts, 
seems to proceed on the theory that the latter are not 
applieable to cases which originate in a territorial court. 
If Congress had consigned all federal cases to the state 
courts, plaintiffs would be within the reason, if not the 
letter,-of the removalacts. But this was not done; and 
that which was done does not in any way tend to prove 
that the removal acts are by construction to be ex- 
tended to cases like this—i. ¢., to cases not within their 
terms. If, however, this reasoning is unsound, there is 
another obstacle to the removal of the cause. 





Accepting the act of 1875 as applicable to the case, 
by the third section itis provided that the petition for 
removal shall be filed in the state court, *‘ before or at 
the term at which said cause could be first tried, and 
before the trial thereof.” The term here referred to 
appears to be that at which the cause may be tried or 
heard on the merits according to the practice of the 
court, without regard to the special circumstances of 
the case, as whether the parties are ready for trial, and 
the like. 

Certainly we can not, in determining a question of 
this kind, enter into every circumstance thatumay delay 
or facilitate the progress of a cause, as whether there 
are nice points to be decided, which require time for 
consideration, whether the court was otherwise occu- 
pied, and so on. Such an investigation would be in 
every way embarrassing and uncertain as to the re- 
sult, and therefore it may be dismissed as impracti- 
cable. We are then to inquire whether, according to 
the practice of the court, this suit could have been 
finally heard at the July term of the Boulder court, 
without reference to any of those circumstances 
that have been mentioned as likely to retard its pro- 
gress. It appears that issue was joined on the 24th 
day of July, 1876, and the court remained in session 
for a period of twenty-eight days thereafter. 

No time was allowed by rule of court or otherwise for 
taking testimony, and we can not assume that any 
specific time was necessary. It was claimed at the bar 
that our rule, 69, should govern, but that rule was not 
of force in the Boulder court. Palmer v. Cowdrey, 2 
Col. 1. So far as the record shows, the cause could 
have been brought on at any time within the twenty- 
eight days which remained of the term after issue 
was joined. If the writer may speak from his own 
knowledge of the course of practice in the territorrial 
courts, he feels bound to declare that it was entirely 
regular to bring a cause to hearing at the term in 
which issue was joined, and this was often done, es- 
pecially in foreclosure suits. It is true that impor- 
tant suits often went over the term; but this was owing 
to the press of business, or other extraneous cause, 
and not to any rule of practice. It seems, therefore, 
that the application to remove the cause was not in 
apt time, not being made at the term when a hearing 
could have been had. 

For these reasons the motion to remand will be 
allowed with costs. 

DILLON, Circuit Judge: 

I concur. I am inclined to think the first ground 
sound; but if, under the local law and practice, the 
ease could have been finally heard at the July term, 
then I am clear that the application for removal should 
have been made at that term, assuming that the act of 
March 3, 1875, applies to the case. 

MOTION SUSTAINED. 


— 


MATERIAL TAKEN FROM STREETS IN 
GRADING—RIGHTS OF ADJOINING LOT- 
OWNER. 


GRISWOLD v. BAY CITY. 
Supreme Court of Michigan, January Term, 1877. 


Hon. T. M. CooLey, Chief Justice. 
“J. V. CAMPBELL, 
‘6 Isaac MARSTON, } Associate Justices. 
“ ~B. F. GRAVES, 


1. RIGHT OF OWNERS OF ADJOINING LOTS TO MATERIAL 
TAKEN FROM STREETS—SALE OF SAME BY CiTy.—In grad- 
ing a street for the purpose of paving, it was necessary to 
remove earth which the city had no occasion for, and the 
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street commissioner sold the same to a party who removed 
and used it. In an action to recover the purchase-price 
the purchaser defended, claiming that the city did not own 
the earth, but that it was owned by the adjoining lot-owners. 
There was no showing that the earth was of any peculiar 
value, nor did it appear whether it constituted a part of the 
original soil, or was earth which the city had previously 
placed in the street. Held, that the defence was not main- 
tainable. 

2. RIGHT OF CITY—WAIVER.—Where soil is thus taken 
from a street in grading it, the city has the right to make 
use of it in improving the streets in any part of the city. 
If itis not needed for this purpose, and the city disposes 
of it by sale without objection by the lot-owners, it will be 
presumed, such lot-owners waived any objection they 
might have made. 

3. WHETHER SOIL TAKEN FROM A STREET and not needed 
by the city would rightfully belong to adjacent lot-owners, 
is not decided. 


ERROR to Bay Cir cuit. 

MARSTON, J., delivered the opinion of the court: 

Defendant in error brought an action of assumpsit to 
recover the agreed price for a quantity of dirt sold and 
delivered under an express contract made by its street 
commissioner with plaintiff in error. 

It was shown upon the trial in the court below that 
the city, for the purpose of paving one of its streets, 
lowered the grade thereof, and in doing so it became 
necessary to make excavations and remove a large 
quantity of the earth in the street, which, not being 
needed for city purposes, was sold to plaintiff in error 
and others. The plaintiff in error also offered to show 
that the owners of lots alongside of the street never 
consented to, or had anything to do with removing the 
dirt, or selling the same; that the expense of paving 
said street was paid out of the highway funds of the city, 
and by special assessment on the property along said 
street. This evidence was rejected. Certain plats were 
offered in evidence to show that this property had never 
been legally platted; but it was admitted, that the pro- 
prietors had sold and conveyed lots in said city by 
deeds duly acknowledged, referring to said plats. 

It is insisted that the owner of the lands, over which 
a street not legally platted is laid, retains the fee and 
all rights not incompatible with the public enjoyment, 
and that, while the city might use this dirt for city 
purposes, it could not sell it; that one of the main 
and leading elements of a sale, viz. title in the city to 
the dirt, was lacking, and therefore the city could not 
recover. 

There are several] difficulties with the defense set up. 
We can not lose sight of the main features of this case, 
and dispose of the controversy with exclusive reference 
to the theory that the owner of the lots adjoining 
owned to the center of the street subject only to the 
public easement, that the title to the soil removed was 
in them, and that the city had no authority to sell the 
same. If it appeared that the property taken was of 
special value, it might perhaps be fairly inferred that 
the owners of the adjoining lots did not consent to a 
sale or relinquish their rights therein. But where, as 
in this case, the property does not appear to have had 
any special or peculiar value, and was taken, used and 
disposed of by the city without objection, it is but fair 
to presume that the adjoining proprietors took no in- 
terest whatever in the disposition that was being made 
of it, and made no claim either for the soil or its pro- 
ceeds. In such a case, where the party has received 
what he bargained for, in an action to recover the 
price agreed upon, it is not sufficient for him to show, 
in order to defeat the action, that the owners of the 
adjoining lots did not consent to the removal and sale; 
he should go farther and show that they forbade the 
sale. And even if he had shown this to have been the 


fact, it is not at all clear that such would have consti- 





the soil to have been taken indiscriminately from all 
along the line of the street. Under such circumstances 
it would be very difficult for the several owners to trace 
into the possession of plaintiff in error that portion of 
the soil taken from off the street in front of their lots 
respectively, and maintain an action against him either 
for the identical soil taken or its value. It may be 
worthy of serious consideration whether their remedy, 
if any, would not be against the commissioner who re- 
moved the soil, or the city; but upon this point we 
express no opinion. 

It may be a question admitting of some doubt, also, 
whether there is in fact anything in the record tending 
to show that the dirt sold and delivered was a part of 
the soil excavated in grading the streets for pavement. 
The fact that the person who made the contract with 
plaintiff in error, was, and had been fora number of 
years, street commissioner, and as such had charge of 
this street, would not fully warrant the inference 
assumed by the plaintiff in error. For ought that ap- 
pears, the dirt in question may before then have been 
placed upon this street by the city; certainly there is 
nothing to show that it ever formed a part of the 
original soil over which this street passed, or that the 
owners of property fronting upon said street had or 
claimed any interest whatever, at any time, therein. 
We can not assume that any other person having an 
interest in the dirt sold, or that the city, by its commis- 
sioner, did not in fact have full authority to sell and 
deliver the same to plaintiffin error. But we need not 
dispose of this case on any such technical reason. 

If, in grading this street, it became necessary to 
remove any soil, the city would have had an undoubted 
right to ust thesame in grading that or any other street 
in the city. In case it did not desire it for such pur- 
pose, and the owner of the property from in front of 
which it has been taken did not, then the city would 
have a clear right to remove it, and might in so doing 
sell or dispose of it in any way it considered proper. 

The judgment must be affirmed with costs. 


NOTE.—Several cases have recently been decided, in 
which have been involved the respective rights of the pub- 
lic and of adjacent lot-owners in any material that may not 
be required in its original situs in the public way for the 
purpose of constructing the way, or of keeping it in re- 
pair, and the questions are of sufficient importance to jus- 
tify their being notice 1 together. It is conceded on all 
hands that the owner of the land, over which the public 
passes, retains at the common law the fee and all rights of 
property not incompatible with the public enjoyment of the 
easement. Lade v. Shepherd, 2 Str. 1004; Goodtitle v. Al- 
ker, 1 Burr. 133; Grose v. West,7 Taunton, 39; Doe v. 
Pearsy, 7 B. & C. 304; U. S. v. Harris, 1 Sumner, 21; Harris 
v. Elliott, 10 Pet. 25; Barclay v. Howell’s Lessee, 6 Pet. 498; 
Chatham v. Brainerd, 11 Conn. 60. ‘“ Every use to which 
the land may be applied, and all the profits which may be 
derived from it consistently with the continuance of the 
easement, the owner can lawfully claim.” Parsons, C. J., 
in Perley v. Chandler, 6 Mass. 454, 456; Lane v. Kennedy, 
13 Ohio, N. S. 42; Phifer v. Cox, 21 Ohio, N. 8. 248; Higgins 
v. Reynolds, 31 N. Y. 151; Holden v. Shattuck, 34 Vt. 336; 
Cole v. Drew, 44 Vt. 49; Graves v. Shattuck, 35 N. H. 257; 
Chamberlain v. Enfield, 43 N. H. 356. 

The herbage in the highway belongs to the owner of the 
adjoining lands, and he may maintain trespass against one 
whose cattle graze upon it (Stackpole v. Healy, 16 Mass. 
33; Cool v. Crommet, 1 Shep. 250; Avery v. Maxwell, 4 N. 
H. 36; Woodruff v. Neal, 28 Conn. 165), unless the law un- 
der which the highway was laid out contemplates the run- 
ning at large of cattle in the highway. Tonawanda R. R. 
Co. v. Munger, 5 Denio, 255. The growing trees in the 
highway also belong to the adjoining owner, except as they 
are needed for the purpose of making the way (Adams v. 
Emerson, 6 Pick. 56; Sanderson v. Haverstick, 8 Pa. St. 
294; Overman v. May, 35 Iowa, 89; Commissioners, etc., ¥. 
Beckwith, 10 Kas. 603), and if the highway officer sell trees 
growing in the road, and they are cut without necessity, 
they are liable in trespass for so doing. Clark v. Dasso, 34 
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Mich. 86. See further, Jackson v. Hathaway, 15 Johns, 447; 
Babcock v. Lamb, 1 Cowen, 238; Williams v. N. Y. C. R. R. 
Co., 16 N. Y. 108; Dubuque v. Malony, 9 Iowa, 450; Dubuque 
vy. Benson, 23 Iowa, 248; White v. Godfrey, 97 Mass. 472: 
Bliss v. Ball, 99 Mass. 597; Makepeace v. Worden, 1 N. H. 
16; Woodring v. Forks Town, 28 Pa. St. 355; Read v. Leeds, 
19 Conn. 182; Kellogg v. Malin, 50 Mo. 500. In Codman v. 
Evans, 5 Allen, 308, it was decided that the owner of land 
might maintain an action against an adjoining owner who 
built a bay window extending over his line, notwithstand- 
ing that portion of the land covered by the bay window 
was laid out and used as a highway. In Kentucky, it has 
been decided that the owner of land over which a highway 
runs, may work mines therein, not interfering with the 
public use. West Covington v. Freking, 8 Bush. 126. 

The question is different somewhat when the public way 
is a city or village street, and where the law under which 
it has been laid out appropriates not an easement merely, 
but the title in fee. It has been decided in Iowa, in such a 
case, that the complete ownership and dominion passed to 
the munincipal corporation by such an appropriation, and 
that, if a deposit of minerals should exist beneath the sur- 
face and be worked by the adjoining proprietor, the cor- 
poration might recover from him the value of what should 
be taken from it. Des Moines v. Hall, 24 lowa, 234; see also 
Milburn v. Cedar Rapids, 12 Iowa, 246. Compare Moses v. 
Pittsburg, etc., R. R. Co. 21 Ill. 516; West v. Bancroft, 32 Vt. 
367; Ohio, etc., R. R. Co. v. Applegate, 8 Dana, 289; Hinch- 
man vy. Patterson, etc., R. Co., 2 C. E. Green, 76; State 
v. Laverack, 34 N. J., 201 

We do not find that this peculiar question has been 
passed upon elsewhere under like circumstances; but the 
view taken in Michigan of the public rights in streets un- 
der statutes, Which Vest the fee in the county where lands 
are dedicated to the public use by a town plat, seems to be 
different from that taken in Iowa. It is conceded that a 
dedication or an appropriation for street purposes is not 
for purposes of passage merely, but for all the public pur- 
poses for which it is customary or proper to make use of 
city or village streets. Warren v. Grand Haven, 30 Mich. 
24. But from this case, as well as others which have not 
passed explicitly upon the question, the inference is fairly 
deducible that the public would not be recognized as hav- 
ing the fee, except for public purposes. In Cuming v. 
Prang, 24 Mich. 514, it was decided that the city authorities 
had no right to empower a contractor, for the improvement 
of a street in one part of the city, to take for the purpose 
gravel from an alley in another part of the city, and that 
the owner of the lot bounded on the alley might maintain 
an action for the value of the gravel taken. Compare Del- 
phi v. Evans, 36 Ind. 90. The decision would probably not 
have been the same, had the locus been a street instead of 
an alley; there are some important differences between the 
two. See People v. Jackson, 7 Mich. 432; Tillman v. Peo- 
ple, 12 Mich. 401. In Bissell v. Collins, 28 Mich. 277, the 
right of the city, in making a street improvement, to take the 
natural material within the street limits and distribute it 
wherever it was needed in completing the work, was fully 
recognized. But this right would have existed, had the 
public had an easement only. New Haven v. Sargent, 38 
Conn. 50. 

The principal case was decided on a somewhat narrow 
ground, but it approaches a question which there will 
probably be occusion to consider in future cases. 

T. M. C. 
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KRUPTCY—FIDUCIARY DEBTS. 


WOOLSEY vy. CADE. 
Supreme Court of Alabama, December, 1876. 





BAN 


Hon. R. re 4 .oo— Chief Justice. 


“ tg W. STONE, & | Associate Justices. 


A debt due from a factor for the proceeds of goods sold 
is not Within sec. 33 of the Bankrupt Act (Rev. Stats. § 
5117), which provides that “no debt created by the fraud 
or embezzlement of the bankrupt, or by his defalcation as 
a public officer, or while acting in any fiduciary character, shall 
be discharged by any proceedings in bankruptcy.” Jn re 
Seymour, 1 N. B. R. 29, disapproved. Cronan v. Cotting, 104 
Mass. 245, followed. 





| ereated by a defalcation of the 


BRICKELL, C. J., delivered the opinion of the court: 

The first section of the bankrupt law of 1841 pro- 
vided: ‘‘All persons whatsoever, residing in any state, 
territory, or district of the United States, owing debts, 
which shall not have been created in consequence of a 
defalcation as a public officer, or as executor, adminis- 
trator, guardian, or trustee, or while acting in any 
other fiduciary capacity,” should, on compliance with 
its terms, receive a discharge from the payment of 
debts. The exception was of debts, from the opera- 
tion of the discharge; not of persons owing such 
debts, from the privileges of the law. In Chapman 
v. Forsyth, 2 How. 202, the Supreme Court of the 
United States determined that a debt due from a factor 
to his principal, for moneys received on a sale of cotton, 
was not a debt created by defalcation in a fiduciary 
capacity, and was within the operation of the bank- 
rupt’s discharge. The decision was followed in Austill 
& Marshall v. Crawford, 7 Ala. 335. It was urged by 
counsel, in the argument of that case, that the law of 
this state, the parties residing and contracting, and the 
agency having been executed here, must fix the char- 
acter of the relation of factors to their principals, and 
of the debts due from them in the execution of their 
agency. The statute punishing criminally a willful 
conversion, by a factor, of the goods or moneys of his 
principal, it was insisted, fixed the character of the 
debt due from him, as created in consequence of a de- 
faleation while acting in a fiduciary capacity. It was 
said by the court, the pleadings did not disclose the 
offence punishable by the statute; but, independent of 
that consideration, the operation and construction of 
the bankrupt law must be the same all over the United 
States, not varied by the local laws of the several states; 
and the meaning of the terms employed in it must be 
ascertained from the common law. 

The 33d section (§ 5117 of the Rev. Sts.) of the present 
bankrupt law declares: ‘No debt created by the fraud 
or embezzlement of the bankrupt, or by his defalcation 
as a public officer, or while acting in any fiduciary 
character, shall be discharged by proceedings in bank- 
ruptey,” ete. The current of decision is, that a claim 
against a factor, for withholding the proceeds of the 
sales of goods consigned to him to be sold on commis- 
sion, is a debt contracted by him in a fiduciary char- 
acter, excepted from the operation of a discharge in 
bankruptcy. The decisions are collected in Bump on 
Bankruptcy (8th Ed.), 724. See also Treadwell v. Hol- 
loway, 46 Cal. 547; Ss. c., 12 Nat. Bank. Reg. 61. The 
difference of decision under the present law, from that 
prevailing under the law of 1841, is founded on the dif- 
ference in the phraseology, and the reason of it is thus 
expressed by Judge Blatchford, whose opinion is the 
authority on which the other and subsequent concur- 
ring opinions rely. ‘The act of 1841 excluded from 
its benefits ‘all persons owing debts created in conse- 
quence of a defalcation as a public officer, or as execu- 
tor, administrator, guardian or trustee, or while acting 
in any fiduciary capacity.’ The Supreme Court held, 
in Chapman v. Forsyth, that a discharge under the 
act of 1841 did not release the bankrupt from any 
such debts, and that no debt fell within the deserip- 
tion of a debt created by a defalcation while acting 
in any other fiduciary capacity, unless it was created 
by a defalcation while acting in a capacity of the 
same class and character as the capacity of executor, 
administrator, guardian and trustee. The court held 
that the language of the act of 1841 was not broad 
enough to include every fiduciary capacity, but was 
limited to fiduciary capacities of a specified standard 
or character. That was clearly so under that act. But, 
in the act of 1867, the language seems to have been 
intentionally made so broad as;to extend to a debt 
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acting in any fiduciary capacity, and not to be limited 
to any special fiduciary capacity. Therefore, under the 
act of 1867, no debt created by the defalcation of a 
bankrupt, while acting in any fiduciary capacity, will 
be discharged, and a bankrupt can be imprisoned, 
during the pendency of the proceedings in bankruptcy, 
by or against him, on a civil action founded on any 
such debt.”” Jn re Seymour, 1 Nat. Bank Reg. 29. This 
reasoning has not been satisfactory to all the courts. 
The Supreme Court of Massachusetts, in a well-con- 
sidered opinion, declined to follow it, holding the 
phrase, debt created while acting in any fiduciary 
character, implied a fiduciary relation existing pre- 
viously to, or independently of, the particular transac- 
tion from which the debt arises. That the omission of 
the enumeration of the specific trusts named in the 
act of 1841 from the act of 1867, it was quite as legit- 
imate to infer, was because the term “fiduciary ca- 
pacity ” had, by judicial construction, received a fixed 
definition and with the intent to adopt that definition, 
as to enlarge its meaning so as to embrace any fiduciary 
capacity whatsoever. Cronan v. Cotting, 104 Mass. 245. 
The question can be finally settled only by a decision of 
the Supreme Court of the United States. 

It is certainly true, as a general rule in the construc- 
tion of statutes, that general words, preceded or fol- 
lowed by particular words in the same or a subsequent 
clause, are qualified and restrained by the particular 
words. Though the Supreme Court of the United 
States, in Chapman v. Forsyth, assigned as a reason 
for holding the debt of a factor not excepted from the 
operation of his discharge in bankruptcy, that the 
trust of his relation was an implied, not an express 
trust, and therefore not ejusdem generis with the ex- 
press trusts particularized, as those of an “ executor,” 
“administrator,” “ guardian,” or “‘ trustee,” and that 
the general words, or “ other fiduciary capacity,’ must 
be limited to the class of trusts particularized, we do 
not understand the decision to rest on that reasoning 
alone. It rests on the broader ground, stated by the 
court in these words: “If the act embraces such a 
debt, it will be difficult to limit its application. It 
must include all debts arising from agencies, and, 
indeed, all cases, where the law implies an obligation 
from the trust reposed in the debtor. Such a construc- 
tion would have left but few debts on which the law 
could operate. In almost all the commercial transac- 
tions of the country, confidence is reposed in the punc- 
tuality and integrity of the debtor, and a violation of 
these is, in a commercial sense, a disregard of a trust. 
But this is not the relation spoken of in the first sectiou 
of the act. 

In England, bankrupt laws were originally framed to 
operate only on traders or merchants. The statute of 
6 Geo. 4 collected in one clause the various denomina- 
tions of traders, subject to bankrupt proceedings, in 
these general words: ‘‘All persons using the trade of 
merchandize by way of bargaining, bartering, commis- 
sion, consignment or otherwise, in gross or by retail; 
and all persons who, either for themselves, or as agents 
or factors for others, seek their living by buying or 
selling,” etc. 1 Eden on Bank. 3. The bankrupt law 
of 1800, following the English precedents, was limited 
in its operation to “merchants or other persons, re- 
siding within the United States, actually using the 
trade of merchandize by buying and selling in gross or 
by retail, or dealing in exchange, or as a banker, broker, 
Jactor, underwriter, or marine insurer.”’ The law of 
1841 embraced the characteristics, not only of a bank- 
rupt, but of an insolvent law, and extended to all 
persons, excepting the fiduciary debts expressly men- 
tioned, from its operation. The constitutionality of that 
law was doubted and denied by learned judges, because 
it embodied the distinctive characteristics of a bankrupt 





and of an insolvent law. It was urged that bankruptcy 
was essentially an adversary proceeding by a creditor 
against a defaulting trader, who had done acts indica- 
tive of an intent to defraud creditors, or of present or 
impending insolvency. Such was the character of pro- 
ceedings in bankruptcy known when the constitution 
was formed, and the power conferred on Congress, “to 
establish uniform laws on the subject of bankruptcies 
throughout the United States,’ must be taken as refer- 
ring to laws similar to those prevailing then, operating 
only on merchants or traders, and which were designed 
as remedies for the collection of debts and the preven- 
tion of frauds on creditors. See dissenting opinion of 
Bronson, J., in Sackett v. Andross, 5 Hill, 328. It was, 
however, settled, and is not now a matter of contro- 
versy, that the power conferred on Congress is plenary, 
including the power residing in the several states before 
the adoption of the constitution, to pass laws upon the 
subject of bankruptcy and insolvency. 2 Story Const., 
§§ 1105-15. It has often been remarked that the clause 
of the constitution conferring this power is referred to 
by the Federalist in only a brief sentence: “‘ The power 
of establishing uniform laws of bankruptcy is so inti- 
mately connected with the regulation of commerce, and 
will prevent so many frauds, where the parties or their 
property may lie or be removed into different states, 
that the expediency of it seems not likely to be drawn 
in question.” Federalist, No. 42; Hamilton’s Ed. 1875, 
336. 

Bankrupt laws are inseparably associated with com- 
merce and its pursuits. They had their origin in com- 
mercial countries, and were intented to advance the 
interests and promote the convenience of commerce. 
Whether induding or omittingthe discharge of a 
debtor from all further liability, on a cession or surren- 
der of his property; and whether confining its reme- 
dies to involuntary proceedings against a debtor, or 
permitting him voluntarily to make the surrender en- 
titling him toa discharge; whether subjecting only 
particular classes of, or all debtors to their operation, 
is matter of legislative policy. The law remains an 
outgrowth of commerce, intended for its interest and 
convenience. A bankrupt law, excluding any class of 
merchants from its operation, would to that extent 
depart from the policy and purposes, such laws are now 
and have been framed to promote. Factors, commis- 
sion merchants, brokers and bankers, who have not 
only the character of merchants or traders, but the rela- 
tion also of agents, are liable to accidental losses and 
to misfortunes which may often reduce them to in- 
solvency. The present bankrupt law, and that of 1841, 
were and are founded as much in the spirit of affording 
relief to meritorious and unfortunate debtors, as with 
an intent to provide remedies for the collection of 
debts from the reckless or dishonest. The trustee of an 
express trust, such as an executor, administrator or 
guardian, or a mere collecting agent, can not, without 
a dereliction of duty more or less censurable, become 
indebted to his cestui que trust or to his principal. 
A fiduciary relation between him and the person he 
represents exists previously to and independent of the 
particular transaction from which a debt can originate. 
Because of his want of fidelity and his dereliction of 
duty, it may be just to withhold from him the relief 
intended only for the unfortunate. 

Trustees and agents, of the character of which we 
speak, can not mingle with their own the funds they 
may receive in their representative character. If de- 
posited in a bank, they must be deposited as trust 
funds. Mingling or depositing them as their own, is a 
destruction of the means of tracing and identifying 
them, and is a conversion rendering them absolutely 
liable for them. The business of afactoris not con- 
fined to a single transaction with a single individua . 
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It extends to a number of persons, and varied transac- 
tions. A cotton factor but seldom sells, or can in one 
Sale dispose of the cotton of one customer only. He 
sells a certain number of bales classified according to 
quality, the price varying according to the classifica- 
tion, and the aggregate proceeds of sale are paid to 
him. The cotton was the property of several custom- 
ers, to whom he must separately account, when it is 
ascertained how much of the differing qualities of 
cotton each owned. Until then, the proceeds of the 
sale are necessarily mingled with his own funds, or if 
deposited, are incapable of deposit otherwise than in his 
own name. If lost because of such mingling or of 
such deposit, it can not be properly said he is guilty of 
a defalcation, which imports a breach of duty legal 
and moral. Vail v. Durant,7 Allen, 408. A debt 
would be due from him to his principal, he would be 
bound to pay; but it could not be said he had appro- 
priated or embezzled the money of his principal. 

The course of business pursued by cotton factors 
certainly involves, as does all business, trust and confi- 
dence extended by those who consigned to them. The 
trust and confidence is also extended by them to 
those from whom they receive consignments. They 
make advances in anticipation of consignments, and for 
a longer or shorter period the owner of the cotton is 
their debtor. This case is an illustration. The factors, 
before the cotton was grown, had made advances tothe 
planter, and when it was received and sold, he was in- 
debted to them near one-half of the proceeds of the 
sale. The course of dealing was that in which mu- 
tual debts are incurred; the one being the creditor at 
the one time, while at another time he may be the 
debtor. Such acourse of dealing, we can not think, 
is the fiduciary relation which is excepted from the 
operation of the bankrupt law. It has in it no other 
element than that of contract, and creates no other 
relation than that of debtor and creditor. The 
bankrupt law would not accomplish the beneficent 
purposes designed by Congress in its enactment, if 
construed to exclude from its privileges a class of 
merchants pursuing such a course of business. 

It isa general rule of statutory construction that, 
when a statute has received a known judicial construc- 
tion, and is substantially re-enacted, the legislature is 
presumed to adopt such construction. The words of 
the act of 1841, “ fiduciary capacity,” and the words of 
the present law, “ fiduciary character,” are the same in 
signification in the connection in which they are found. 
The words of the act of 1841 had received a well-known 
and fixed judicial construction. It was in view of this 
construction, as we believe, that only these general 
words, embracing the specific trusts enumerated in 
the act of 1841, and all kindred trusts were employed to 
denote the fiduciary debts which remain unaffected by 
the bankrupt’s discharge. There is now, as there was 
in the act of 1841, an express exclusion of debts created 
by fraud or embezzlement, or by defalcation as a public 
ofticer; but trust or fiduciary debts are defined only by 
the general word, “* while acting in any fiduciary char- 
acter.” Because of the judicial construction these 
words had received, no necessity existed for an enumer- 
ation of the specific fiduciary capacities with which 
they had been previously associated. Cronan v. Cot- 
ting, supra. If Congress had intended the meaning 
given them by judicial construction should be en- 
larged, and the operation of the law lessened by the 
exclusion of a class of persons who had been the sub- 
jects of all former bankrupt laws, the intention would 
have been expressed in clear and well-defined terms, 
such as are employed in reference to debts, created by 
fraud or embezzlement, or by defaleation as a public 
ofticer. 

We hold, a debt due from a factor for the proceeds of 





goods sold is barred by his discharge in bankruptcy. 
The rulings of the circuit court were adverse to this 
view, and the judgment must be reversed and the 
cause remanded. 


_ 
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FIRE INSURANCE—GOODS HELD IN TRUST. 
HOME INS. CO. OF NEW YORK v. BALTIMORE 
WAREHOUSE COMPANY. 


Supreme Court of the United States, October Term, 
1876. 





1. INSURANCE OF GooDs “HELD IN TRUST”—EXTENT 
OF POLicy.—A policy of insurance taken out by ware 
house-keepers, against loss or damage by fire on “ mer- 
chandise, their own or held by them in trust, or in which 
they have an interest or liability, contained in” a desig- 
nated warehouse, covers the merchandise itself, and not 
merely the interest or claim of the warehouse-keepers. 

2. WHAT ASSURED ENTITLED TO RECOVER.—If the mer- 
chandise be destroyed by fire, the assured may recover the 
entire value of the goods, not exceeding the sum insured, 
holding the remainder of the amount recovered, after sat- 
isfying their own loss, as trustees for the owners. 

3. MEANING OF “ HELD IN TRUST’’—Goods described in 
a policy as “merchandise held in trust” by warehouse- 
men, are goods entrusted tothem for keeping. The phrase, 
“held in trust,” is to be understood in its mercantile sense. 

4. SEVERAL POLICIES — CONTRIBUTION.—A policy was 
taken out by warehousemen on “ merchandise” contained 
in their warehouses, “their own, or held by them in trust, 
or in which they have an interest or liability.”” Depositors 
of the merchandise, who received advanees thereon from 
the warehousemen, took out other policies covering the 
same goods; held, that the several policies constituted 
double insurance, and that they bear a loss proportionally. 

5. CONTRIBUTING POLICIES—ADJUSTMENT MADE BY EX- 
PERT—EVIDENCE.—In a case of contributing policies, ad- 
justments of loss made by an expert may be submitted to 
the jury, not as evidence of the facts stated therein, or as 
obligatory, but for the purpose of assisting the jury in cal- 
culating the amount of liability of the insurer upon the 
several hypotheses of fact mentioned in the adjustment, 
if they find either hypotheses correct. 

6. WHAT EVIDENCE MAY BE SUBMITTED to a jury from 
which they may find a waiver of preliminary proofs. 

7. NO PART OF A LETTER written as an offer of com- 
promise admissible in evidence. 


IN ERROR to the Circuit Court of the United States 
for the District of Maryland. 

Mr. Justice STRONG delivered the opinion of the 
Court: 

The most important question in this case relates to 
the proper construction of the defendants’ policy of 
insurance. It is contended on their behalf that it cov- 
ered only the warehouse company’s interest in the 
goods contained in the warehouse. If this is the true 
meaning of the contract, the instruction given by the 
circuit court to the jury was erroneous. If, on the 
other hand, the policy covered the merchandise itself, 
and not merely the interest which the warehouse com- 
pany had therein, there is no just ground of complaint 
of the charge of the circuit judge. Blanket and float- 
ing policies are sometimes issued to factors or to ware- 
housemen, intended only to cover margins uninsured 
by other policies, or to cover nothing more than the 
limited interest which the factor or warehouseman 
may have in the property which he has in charge. In 
those cases, as in all others, the subject of the insur- 
ance, its nature and its extent, are to be ascertained 
from the words of the contract which the parties have 
made. It is as true of policies of insurance as it is of 
other contracts, that, except when the language is am- 
biguous, the intention of the parties is to be gathered 
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from the policies alone. There are cases in which resort 
may be had to parol evidence to ascertain the subject 
insured, but they are cases of latent ambiguity. So, in 
the construction of other contracts, parol evidence is 
admissible to explain such ambiguities. In this par- 
ticular the rule for the construction of all written con- 
tracts is the same. Lord Mansfield said long ago that 
courts are always reluctant to go out of a policy for 
evidence respecting its meaning. Loraine v. Tomlin- 
son, Douglas, 567. And so are the authorities generally. 
Astor v. The Union Insurance Company, 7 Cowen, 202; 
Murray v. Hatch, 6 Mass. 465; Levy v. Merrill, 4 Greenl. 
480; Baltimore Fire Ins. Co. v. Loney, 20 Md. 36; Ar- 
nould on Insurance, 1316-17 and notes; Greenl. Ev., 
vol. 2, 377. It is no exception to the rule, that, when a 
policy is taken out expressly “for or on account of the 
owner” of the subject insured, or “on account of 
whomsoever it may concern,” evidence beyond the 
policy is received to show who are the owners, or who 
were intended to be insured thereby. In such cases 
the words of the policy fail to designate the real party 
to the contract, and, therefore, unless resort is had 
to extrinsic evidence, there is no contract at all. 
Finney v. The Bedford Ins. Co., 8 Mete. 348. 

Turning then to the policy issued to the plaintiff 
below, and construing it by the language, the intention 
of the parties is plainly exhibited. Its words are: The 
Home Insurance Company “insure Baltimore Ware- 
house Company against loss or damage to the amount 
of $20,000, on merchandise hazardous or extra-hazard- 
ous, their own or held by them in trust, or in which 
they have an interest or liability, contained in ” a cer- 
tain described warehouse. There is nothing ambiguous 
in this description of the subject insured. It is as 
broad as possible. The subject was merchandise stored 
or contained in a warehouse. It was not merely an 
interest in that merchandise. The merchandise of the 
warehouse company, owned by them, was covered, if 
any they had. So was-any merchandise in the ware- 
house in which they had an interest or liability. And 
so was any merchandise which they held in trust. The 
description of the subject must be entirely changed 
before it can be held to mean what the insurers now 
contend it means. If, as they claim, only the interest 
which the warehouse company had in the merchandise 
deposited in their warehouse was intended to be 
insured, why was that interest described as the mer- 
chandise itself? Why not as the assured’s interest in 
it? Throughout the policy, wherever the subject 
intended to be insured is spoken of, it is deseribed, 
not as a partial interest, not as a mere lien for advances 
and charges upon the goods held in storage, but as the 
property itself, whateyer might be the existing rights 
to it. Thus the insurance company covenanted to 
make good to the assured all such loss or damage, not 
exceeding the sum insured, as should happen by fire 
“to the property as above specified.”? What that speci- 
fication was we have seen. The policy also contained a 
provision that, in case of fire, the “‘ property ” destroyed 
might be replaced by similar “‘ property” of equal 
value and goodness. There are other like designations. 
Nowhere is any less interest in the goods insured 
alluded to than the entire ownership. The words of 
the policy are not satisfied if their import be restrained 
as the plaintiff in error seeks to confine it. The parties 
to whom the policy was issued were warehouse-keep- 
ers, receiving from various persons cotton and other 
merchandise on deposit. They were empowered by 
their charter to receive bailments and to make charges 
against the bailors for handling, labor, and custody. 
They were also authorized to make advances upon the 
goods deposited with them, and their charges, ex- 
penses, advances and commissions were made liens 
upon the property. They had, therefore, an interest in 





the merchandise deposited with them, which they might 
have caused to be specifically insured. It was also at 
their option to obtain insurance upon the entire inter- 
est in the merchandise, whether held by them or by 
the depositors. Nothing in their charter forbids such 
insurance. It is undoubtedly the law that wharfingers, 
warehousemen and commission merchants, having 
goods in their possession, may insure them in their 
own names, and in case of loss may recover the full 
amount of insurance for the satisfaction of their own 
claims first, and hold the residue for the owners. 
Waters v. The Monarch Assurance Co, 5 Ellis & Black- 
burn, 870; London and N. W. R.Co. v. Glyn, 1 Ellis & 
Ellis, Q. B., 652; DeForest v. Fulton Ins. Co., 1 Hall, 136; 
Siter v. Morrs, 13 Penn. St. 219. Such insurance is not 
unusual, even when not ordered by the owners of 
goods, and when so made it inures to their benefit. 
And such insurance, we must hold, the warehouse 
company sought and obtained by the policy of the 
plaintiff in error. The words, “ merchandise held in 
trust,” aptly describe the property of the depositors. 
The warehouse company held merchandise in trust for 
their customers, not, it is true, as technical trustees, 
but as trustees in the sense that the goods had been 
intrusted to them. They were not empowered by their 
charter to hold property under technical trusts cog- 
nizable only in equity. Hence, when they sought 
insurance of merchandise held by them in trust, it 
must have been intended of such as they held in trust, 
in a mercantile sense, goods intrusted to them by the 
legal owners. That such is the meaning of the words, 
as used in this policy, we can not doubt. And such has 
been held by courts of the highest authority to be the 
meaning of similar words in fire policies. In Waters 
v. The Monarch Fire and Life Assurance Company, 
above cited, the policy was issued to persons described 
as corn and flour factors, who were in fact flour mer- 
chants, warehousemen, and wharfingers. It was on 
goods in their warehouses, and on goods in trust or on 
commission therein. The assured had in their ware- 
houses goods belonging to their customers, deposited 
with them as warehouse-keepers, and on which they 
had a lien for charges for cartage and warehouse rent, 
but no further interest of theirown. The~ made no 
charge to the customer for insurance, nor was the cus- 
tomer informed of the existence of the policy. It was 
ruled that the goods were held in trust, within the 
meaning of the policy, and, there having been a de- 
struction by fire, that the assured were entitled to 
recover their entire value, applying so much as neces- 
sary to cover their own interest, and holding the 
remainder as trustees for the owners. Lord Chief 
Justice Campbell said, “it was not intended to limit 
the policy to the personal interest of the plaintiff; for 
in this and all other floating policies the promise is to 
make good the damage to the goods.” A similar ruling 
was made in The London and Northwestern Railway 
Company v. Glyn, supra. There the plaintiffs, who 
were common carriers, had obtained insurance of 
goods against fire, in a company of which the defend- 
ant was treasurer. The policy declared £15,000 to be 
insured “‘on goods, their (the plaintiffs’) own and in 
trust as carriers” in a certain warehouse, and it was 
stipulated that the company were to be liable to make 
good to the “assured” all loss which they, “‘the as- 
sured,”’ should suffer on the property therein particu- 
larized. In an action on the policy it was held that, to 
the extent of £15,000, the whole value of the goods in 
the warehouse in the plaintiffs’ possession was insured 
by it, and not merely their interest in the goods; and 
that the plaintiffs would be regarded as trustees for 
the owners of the amount thus recovered, after deduct- 
ing their charges as carriers. 

In opposition to this construction of the policy now 
before us, our attention has been called by the plain- 
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tiffs in error to a provision in the charter of the ware- 
house company, and tothe notice accompanying the 
receipts they gave for the merchandise delivered to 
them in storage. The tenth section of their charter, 
, after requiring that the receipts, warrants, or ware- 
house certificates issued by the corporation for goods, 
wares and merchandise in their possession, should be 
signed by the president or vice-president and secretary, 
and attested by the corporate seal, after requiring that 
copies of them should be registered, and declaring 
that they should be transferable by endorsement, en- 
acted that every such receipt, warrant, or warehouse 
certificate should contain on its face a notice that the 
property mentioned therein was held by the corpora- 
tion as bailees only, and was not insured by the corpora- 
tion. Accordingly all the warehouse receipts did con- 
tain such notices. But we are unable to perceive how 
the facts can have any bearing on the proper construc- 
tion of the policy. The company was not prohibited by 
its charter from obtaining insurance, to their full value, 
of the goods left with them in bailment. At most, the 
requirement of the charter was that they should not 
themselves become insurers. And the notice required 
tobe givento the bailors meant no more than that 
neither the receiving of the goods nor the certificate of 
receipt amounted toa contract of insurance. It would 
be straining the language of the notice most unwarrant- 
ably, were we to treat it as amounting to an engage- 
ment that the company would not obtain insurance of 
the property from some corporation authorized to 
insure. 

Without pursuing this decision farther, we have said 
enough to vindicate our opinion that the policy upon 
which this suit was brought covered the merchandise 
held by the warehouse company on storage, and not 
merely the interest of the bailees in that property. It 
follows, necessarily, that there was double insurance. 
The policy issued to the warehouse company, and those 
obtained by the depositors of the merchandise, covered 
the same property, and they were for the benefit of the 
same owners. The persons assured were the same; for 


were upon their goods, notwithstanding that the mem- 
orandum that the loss, if any, was payable to the 
Baltimore Warehouse Company, as may be conceded 
was the case, so was the policy now in suit. The in- 
surers were liable, therefore, pro rata, each contribu- 
ting proportionately. It follows that the plaintiffs in 
error have no reason to complain of the refusal of the 
court below to affirm their first and seventh points, and 
none to complain of the instructions given to the jury 
respecting the extent to which the plaintiffs were en- 
titled to recover, if they could recover at all. 

The next question presented by the record, which we 
propose to consider, is raised by the fourth, the 
seventh, eighth, and ninth assignments of. error. 
Those assignments complain of the affirmance of the 
plaintiffs fifth point, and of the disaffirmance of the 
defendants’ third, fourth and sixth. Beyond doubt it 
was a question for the jury whether furnishing prelim- 
inary proof of loss was waived by the defendants or by 
their authorized agent,if there was any evidence of 
waiver to be submittted tothem. And we think there 
was such evidence. The defendants were an insurance 
company of the State of New York. By the act of the 
Maryland legislature, which empowered them to do 
business in Maryland, the agent of the company was 
required to have authority “ from the parent office or 
offices to settle losses without the interference of the 
officer or officers of the said parent offices.”” Mr. Coale 
was their agent, and clothed with such authoyity. He 
could, therefore, waive the presentation of preliminary 
proofs, and his waiver was binding on his principals. 





102. A waiver may be proved indirectly by cireum- 
stances as well as by direct testimony. If, after the 
time for presenting preliminary proofs had gone by, 
Mr. Coale acted and'spoke as if they had been present- 
ed in season; if, while resisting the claim upon his 
company, he placed his objections entirely upon other 
grounds, and never alluded to any failure of the plain- 
tiffs to exhibit preliminary proofs until those other 
grounds were apparently swept away; if, after making 
a payment for a loss of twenty-four bales of cotton, and 
after he was notified that the policy would be retained 
in order to assert afterwards other claims upon it, he 
expressly waived another one of its conditions, for the 
purpose of giving to the plaintiffs a continuing right to 
bring suit, the jury might well have inferred that the 
condition of giving notice of the loss and making pre- 
liminary proof had been waived. Such conduct on his 


| part was consistent with a conclusion that sucha 


| waiver had been made. 


| was before the jury. 





It.is difficult to account for it 
Yet all this evidence and more 
These assignments pf error, 
therefore, can not be sustained. 

The sixth assignment of error requires but a single 
remark. We donot see that the evidence warranted 
the hypothesis upon which the defendants’ second 
prayer was based; but if it did, it would be imperti- 
nent to the case. If the plaintiffs were mistaken in 
regard to their rights as against other insurers, such a 
mistake can not affect their claim on the defendants’ 


if there had been none. 


| policy. The tenth assignment has already been shown 


to be unfounded by what we have heretofore said. 

It remains only to notice some rulings of the circuit 
court in respect to offers of evidence. The court ad- 
mitted in evidence, notwithstanding objection by the 
defendants, several statements or plans of adjust- 
ment of the loss, made by an expert, and founded upon 
different theories of the law. They were not ad- 
mitted as evidence of the facts stated in them, or as 
obligatory upon the jury, but only for the purpose of 
assisting the jury in calculating the amount of liability 


| of the deféndants upon the several hypotheses of fact 
if the policies taken out by Hough, Clendennin & Co. | 


stated in them, and stated only hypothetically. It is 
impossible that the defendants could have been injured 
by their reception, and without some such assistance 
no intelligent verdict could have been rendered. The 
jury was left free to accept either hypothesis, or reject 
them all. Wethink there was no error in admitting 
the calculations. 

Nor was there error in receiving the record of the 
suit of Hough, Clendennin & Co. v. The People’s Ins. 
Co., in the Maryland courts, under the circumstances 
of the case. The present parties had agreed to extend 
the time within which this suit might be brought until 
the decision of the questions involved in the suit of 
Hough, Clendennin & Co. The record of that suit, 
therefore, was evidence to show its termination. But 
if not, it was merely irrelevant, and it is not shown 
that it tended in the least to mislead the jury. A judg- 
ment is not to be reversed, because evidence was admit- 
ted at the trial which could have had no bearing upon 
the issue, unless it appears that it was misleading in its 
tendency. 

The only remaining assignment of error is that the 
court would not receive any part of a letter written by 
the president of the warehouse company to Mr. Coale, 
the defendants’ agent. The letter was an offer of 
compromise, and as such, upon well-recognized 
principles, it was inadmissible. And it contains no 
statement which can be separated from the offer and 
convey the idea which was in the writer’s mind. 
The court was clearly right in rejecting it. 

The judgment is affirmed. 

NorTe.—The courts are liberal in sustaining the right of 


Franklin Fire Ins. Co. v. The Chicago [ce Co., 36 Md. | trustees and agents to effect insurances for the benefit of 
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parties really interested in the property, where the fact 
of the trusteeship or the beneficial interest of such other 
parties appears. Insurance Co. v. Chase, 5 Wall. 509; Craw- 
ford v. Hunter, 8 Term R. 14; Lucena v. Craufurd, 3 Bos. & 
Pul. 75; Clinton v. Hope Ins. Co., 45 N. Y. 454. But it should 
appear in the policy that such beneficiaries are referred to, 
though unnamed. 

In Graves v. Boston Mar. Ins. Co., 2 Cranch, 419, the plain- 
tiff having effected insurance in his own name alone, on 
property on board a certain ship, ‘‘ as property may appear,” 


sued for the value of property belonging to a firm of which | 


he was a member, but was allowed to recover the value of 
his interest only. Marshall, C. J., said: “It is true that 
Barnewall need not have been named in the policy ; but the 
contract ought to have been so expressed as to show that 
the interest of some other person than Graves was secured, 
if such was to be the effect of the instrument.” The contrast 
between this and the later case of Phenix Ins. Co. v. Ham- 
ilton, 14 Wall. 504, illustrates the doctrine of the principal 
case. In 14 Wall. the insurance was taken out in the name 
of a firm of commission merchants, on “ grain in store, their 
own or held by them, in trust or on commission, or sold and 
not delivered.” This firm had in fact dissolved; but the 
remaining partner was allowed for a period to conduct busi- 
ness in the firm name, during which period the insurance 
had been effected. Suit was brought in the name of the 
firm, asking judgment for the value of the grain received 
on commission, and lost, for the use and benefit of the 
owners; and the defense was based on misrepresentation 
and concealment as to the dissolution of the firm, and want 
of insurable interest. The plaintiffs recovered on the 
ground that, in cases of insurance on goods held in trust or 
on commission, whose owners may be numerous and per- 
haps unknown to the factors, “it is not expected, nor would 
it be possible, that the insurers should be informed as to 
the ownership.” While the issues in this case are not in 
form the same as those raised in the principal case, there is 
no substantial difference between thé two cases. The latter, 
however, is the more valuable and important of the two, by 
reason of the clearer and more distinct enunciation of the 
character of such contracts, and the rights of the parties 
under them. 

Besides the cases cited in this opinion, there are several 
others in accord with it on the principal proposition; 
among them are Stilwell v. Staples, 19 N. Y. 401; Waring v. 
Indemnity Fire Ins. Co. 45 N. Y. 606; tna Ins. Co. v. Jack- 
som, 16 B. Mon. 242; Home Ins. Co. v. Favorite, 46 Ill. 263; 
Phenix Ins. Co. v. Favorite, 49 Ill. 269; Strohn vy. Hartford 
Fire Ins. Co., 33 Wis. 650. In 46 and 49 IIl., the policies 
covered goods “their own, or held by them in trust or 
on commission,” and the court held the word trust here 
to intend mere ordinary bailments, and the policies 
to cover goods stored for a compensation. In 33 Wis., it 
was in dispute whether the parol insurance was “ for tife 
benefit of himself and others having tobacco in store, and 
to be stored, in his warehouse,” as claimed on one side, 
or was “on tobacco owned and held in store by him,” as 
claimed on the other side. But this was held to be an im- 
material difference; in either wording of the contract, it 
was held the warehouseman could sue for the benefit of 
the unnamed parties. . 

Hough, Clendening & Co. v. People’s Fire Ins. Co., 36 
Md. 398, appears to be the same case referred to in the 
principal opinion, and one of those in which arose the 
other insurance there referred to. It was in that case taken 
as well settled that “‘a person having goods in his posses- 
sion as consignee, or on Commission, may insure them in 
his own name, and, in the event of loss, recover the full 
amount of the insurance, and, after satisfying his own 
claim, hold the balance as trustee for the owner.” Citing 
Story on Agency, § 111. 

Many of these American cases, by referring to Waters v. 
Monarch Assurance OCo., 5 El. & B. 87@,as an authority, 
assign to that case a leading position on the subject. There 
the plaintiffs were warehousemen and wharfingers, and 
their policy covered “goods in trust or on commission.” 
Lord Campbell held this to cover “ goods with which they 
were intrusted, in the ordinary sense of the word,” and 
added: “ They were so intrusted with the goods deposited 
on their wharfs. I can not doubt the policy was intended 
to protect such goods; and it would be very inconvenient 
if wharfingers could not protect such goods by a floating 
policy.” To similar effect are the Scottish cases of Donald- 
son v. Manchester Ins. Co., 14 Cas. C. Ses. 601, and Dal- 
gleish v. Buchanan, 16 Cas. C. Ses. 332. 


Several other cases illustrate different applications of the | 








same principle. Thus, in Durand y. Thouron, 1 Porter 
(Ala.) 238, and Watkins v. Durand, Jd. 251, the owners of 
the destroyed property recovered from their bailee propor- 
tionate shares of the insurance moneys collected by him, it 
appearing that the policies had covered the property held 
in trust, and that the insurance, in fact, inured to the ben- 
efit of the bailors. The Alabama court referred to the case 
of Graves v. Boston Ins. Co., but distinguished it in princi- 
ple from those enunciating the doctrine of the Baltimore 
warehouse cases. But Turner v. Stetts, 28 Ala. 420, pre- 
sented a different state of facts. There the insured had 
taken in his own name a policy providing “ that property 
held in trust or on commission must be insured as such,” 
but not specially naming any trust property. He had col- 
lected the value of his own property only, the insurers de- 
clining to pay the value of any property held in trust. The 
bailor of some of the property destroyed sued the insured 
to recover a share of the insurance money, but relief was 
refused him. ‘ 

Shaw v. tna Ins. Co., 49 Mo. 578, presents the question 
in still a different aspect. Consignors of ice had ordered it 
insured by their consignees, who took out insurance in 
their own names. One barge of ice being lost, the con- 
signees then assigned the policy to the consignors, who 
sued on it as assignees. It was held that, by reason of their 
orders to insure, the consignees were liable for the whole 
cargo, if lost and not insured, and that they had an insura- 
ble interest commensurate with such liability, thus equal 
to the full value of the cargo, which interest they could 
rightfully assign to their consignors. . 

In Millaudon y. Atlantic Ins. Co.,8 La. 557, the policy cov- 
ered “goods, stock in trade, on consignment or held in 
trust.” The goods destroyed were owned jointly by the 
insured and another, but the insured had a lien on the 
whole share of his partner for advances. This, it was held, 
entitled him to recover the full value of the goods de- 
stroyed; but it was based more upon the reference, in the 
policy, to “ stock in trade,” than upon that to goods “ held 
in trust.” : 

Difficulties have sometimes been encountercd in applying 
the principle under discussion. Brichta v. N. Y. Lafayette 
Ins. Co., 2 Hall, 372, and Rafel v. Nashville M. & F. Ins. Co., 
7 La. Ann. 244, were cases where the policy required special 
mention of goods held in trust or on commission; but 
no such mention was made of the goods in dispute, and 
whose value was sued for; so no recovery was allowed. 

In Ayres v. Hartford Ins. Co., 17 Iowa, 176, the clause re- 
quiring goods “held in trust or on commission” to be 
specially mentioned was defined in the policy to intend 
“property held under a trust, or under the appointment of 
a court, or property held as collateral security.” It was 
decided that property held under a secret trust, in fraud of 
creditors, was not within the requirement, and did not need 
special mention. : 

In Steele v. Franklin Ins. Co., 17 Penn. St. 290, the policy 
insuring property “for account of whom it may concern,” 
was held to protect only such interests as were, by the par- 
ties, intended to be insured at the time of effecting the in- 
surance, and evidence was admitted to ascertain who were 
the intended beneficiaries, which resulted in excluding the 
claimants. The court distinguished this case from Siter v. 
Morrs, supra, where the policy covered goods “‘ held in trust 
or on consignment.” 

South Australian Ins. Co. v. Randell, 22 L. T., n. 8., 843, 
was a peculiar case, arising under a policy requiring goods 
held in trust to be especially named. It was held that 
wheat of various parties, mingled by a bailee in one common 
mass, and to be accounted for either in wheat or money, 
was not such trust property as to be specially mentioned in 
the policy issued to the bailee. 

Parks v. Gen. Interest Ass. Co., 5 Pick. 34, was an excep- 
tional case, limiting the recovery of commission merchants, 
under a policy on goods “ held in trust,” to such goods as 
they had made advances on, and excluding all others, con- 
trary to the general current of the authorities, as shown 
above. But a different result was reached in Lee v. How- 
ard Fire Ins. Co., 11 Cush. 324. There the policy insured 
the plaintiff on goods “ his own, or held by him for others 
on commission.” The defendant had asked the lower court 
to instruct the jury, in accordance with the Parks case, 
that the plaintiff could recover the value of goods con- 
signed to him, only to the extent of his interest therein. 
The court refused this instruction, and recognized the 
plaintiffs right to recover the full value of the consigned 
goods, notwithstanding the consignors had not stipulated 
for insurance, and did not know it was effected, and had 
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received no advances on the goods. Upon appeal, however, 
the insurer abandoned this point, and the ruling of the 
lower court was approved. 

Perhaps the most liberal construction given to a commis- 
sion merchant’s policy was in Franklin Fire Ins. Co. v. 
Hewitt, 3 B. Mon. 231, where a poliey on “ their stock” was 
held to include goods held on consignment, the character 
of their business as commission merchants appearing 
clearly on the face of the contract. J. 0. P. 
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WHITE AND TUDOR’S LEADING CASES IN EQuiTy.—A 
Selection of Leading Cases in Equity, with Notes by 
F. T. WHITE and O. D. TuDoR, with Annotations con- 
taining References to American Cases by J. I. CLARK 
HARE and H. B. WALLACE, with Additional Notes 
and References to American Decisions by J. I. CLARK 
HarReE. Fourth American from the Fourth London 
Edition; in Two Volumes. Philadelphia: T. &J. W. 
Johnson &Co. 1876. 

When, many years ago, Mr. Smith published the 
first edition of his collection of leading cases, a new 
era in the history of legal literature may be said to 
have commenced. The value of his production was 
soon recognized, and caused it in a short time to run 
through several editions, while his plan speedily found 
a number of followers, not less, at this day, than a 
score of volumes containing leading cases on a score of 
legal topics, attesting both the zeal of his disciples and 
the popularity and worth of this method of presenting 
the law. The work before us is, perhaps, the only one 
of the many subsequent compilations after the method 
of Mr. Smith, that can be said, both in the extent of its 
subjects and the thoroughness of their treatment, to 
rival the earlier work, and stands in the same relation 
to the equity lawyer that the leading cases of Mr. Smith 
stand to the common-law practitioner. An American 
critic might even be allowed to go further, and say that 
, the English leading cases in equity would, in practical 
usefulness to both the lawyer and student, be superior 
even to those great and standard cases decided on the 
other side of Westminster Hall. The decisions of the 
chancellors differ from those of the common-law judges 
in this, that they were not grounded to the same extent 
on custom or ancient usage, but were made in many 
cases to avoid the harshness of the common-law rules; 
to do equity where the benches, with all their machinery, 
were totally unable to render justice. Therefore, many 
of the great cases on the common law of England, 
though monuments of learning and research, are to us 
only history, while the equity decisions, built upon a 
surer and more enduring base, will live as long as the 
ideas of justice survive among men. This, perhaps, 
better than any other reason, explains why, in these 
reports, going back, as they do, to the times of Talbot 
and King, there should be so few useless cases to the 
American lawyer of the nineteenth century. It is true 
that a few titles, such as Equitable Mortgages, The 
Tacking of Incumbrances, and The Duty of a Pur- 
chaser to see to the Application of Purchase-Money, 
on account of the change in the law taused by our reg- 
istration laws, have not engaged the attention of our 
courts to any extent. But, with these very few excep- 
tions, the cases here given have ever been followed in 
this country, and our courts, although “ not influenced 
by considerations of authority, but proceeding freely in 
quest of essential justice, and under the guidance of 
a reason proud of its independence,” have given to 
them all the force of established precedents. 

The work before us, though announced as in two 
volumes, is really in four, each volume being in two 
parts, and each part being a separate book. Appended 
to the cases are given all the subsequent English deci- 
sions, and following them are the notes of the Amer- 





ican editors, containing a complete review of the 
American authorities, down, almost, to the date of 
publication. The student or practitioner who possesses 
these volumes has, without any other treatise on his 
shelves, and so far as equity is concerned, an excellent 
library. An enumeration of the subjects treated of in 
the leading cases will show, they cover nearly the whole 
domain of equity jurisdiction. Here are discussed, by 
the most distinguished of judges in the principal cases, 
and by the excellent lawyers who have undertaken the 
annotations, the discharge of sureties; the law of sub- 
rogation generally; the marshaling of assets; the order 
in which assets are to be applied to the payment of 
debts, and the doctrine of equitable assets; the rules 
of equity with regard to mortgages; the right of the 
mortgagee to foreclosure, and of the mortgagor to 
redemption; the rule in Shelley’s case, as applied to 
executed and executory trusts, created by will or mar- 
riage settlement; what may be assigned, and what will 
operate as an assignment at law and in equity, and 
when and on what consideration an assignment will be 
good in equity, which would fail at law; the specific 
performance of agreements for the sale of land and of 
chattels, and the circumstances under which it will be 
enforced, or may be resisted; the effect in equity of a 
contract for the sale of land, the lien of the vendor for 
the purchase-money, and the duty of the vendee to see 
that it is properly applied by the vendor; what will 
inure as a trust by operation of law, or resulting trust; 
the effect of a purchase for value without notice, in 
defeating antecedent equities; what will operate as 
notice, and when a grantee, by deed recorded, will be 
liable to an unrecorded equity; the effect of the reg- 
istry of deeds and mortgages as notice, and when 
notice will supply the want of registration; the order in 
which successive purchasers from the same vendor will 
be subject to mortgages or other incumbrances; the 
duties and compensation of trustees and executors, the 
liabilities which they incur by joining formally or 
actually in the execution of their office; the restraints 
imposed on them, and on agents, in dealing with or 
purchasing the property committed to their care; the 
course of equity in setting aside acts procured by un- 
due influence; in aiding and controlling the execution 
of powers; in sustaining assignments, voluntary or for 
value; the powers of equity in partition, in granting 
injunctions, and when the property in dispute lies be- 
yond its jurisdiction; donations mortis causa; when 
legacies are to be regarded general, specific, or demon- 
strative; when a legacy will operate as a satisfaction of 
a debt, or advancement; or a portion of a legacy; the 
validity of conditions in restraint of marriage; the 
equity of the wife to her choses in «ction, and a hus- 
band to set aside a settlement in fraud of his marital 
rights; gifts to the separate use of the wife, and her 
power over them; agreements between husband and 
wife for separation and separate maintenance; com- 
promise between members of the same family and 
generally, and when an agreement which would be bad 
as an accord and satisfaction, will be sustained asa 
compromise; penalties and forfeitures, and when a 
stipulation for the payment of a sum certain will be 
construed as a penalty, or as liquidated damages; 
injunctions, and when judgments obtained by fraud or 
surprise will be restrained by injunction; rights of 
joint and separate creditors of partnership in case of 
bankruptcy and insolvency; the doctrine of equitable 
conversion, and of election. 

The great American commentator has recommended 
the study of leading cases which have stood the scru- 
tiny of contemporary judges, and have been illustrated 
by succeeding artists; which have spread their influ- 
ence far and wide, established principles which lie at 
the foundation of law, and are destined to guide and 
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control posterity, as worthy the attention not only of 
lawyers, but of scholars of general literature, as authen- 
tic memorials of the customs and manners of the age 
in which they were composed. ‘“‘ Law reports,’ says 
Chancellor Kent, “are dramatic in their plan and 
structure. They abound in pathetic incident and dis- 
plays of deep feeling. They are faithful records of 
those ‘little competitions, factions and debates of 
mankind,’ that fill up the principal drama of human 
life; and which are engendered by the love of power, 
the appetite for wealth, the allurements of pleasure, 
the delusions of self-interest, the melancholy perversion 
of talent, or the machinations of fraud. They give us 
the skillful debates at the bar, and the elaborate opinions 
on the bench, delivered with the authority of oracu- 
lar wisdom. They become deeply interesting, because 
they contain true portraits of the talent and learning 
of the sages of the law.” 

The case which heads the table of cases of the first 
volume of this work, is so excellent an example of what 
we have quoted that, although there are many more of 
which the same might be said, we would fain devote a 
few lines to its history. It is the celebrated case of 
Ackroyd v. Smithson, so intimately connected with the 
name and fame of the greatest chancery lawyer of 
Great Britain during the first quarter of the present 
century. In the year 1780, when this case was decided, 
John Scott, a young lawyer, the son of a Newcastle 
coal dealer, after having been admitted to the bar, 
found himself in London without much acquaintance 
or any clients, and with a wife with whom he had 
eloped. How soon he would have succumbed to cir- 
cumstances and left forever the profession which 
seemed to bring so poor rewards, had not fortune at 
this moment smiled upon him, it is perhaps not hard 
to imagine; for according to his biographer, he had 
felt too often that hope deferred which makes the heart 
sick. But one day he received a brief. The fee must 
have been a small one; for all he was retained to do 
was, to consent for one of the parties to a decree when 
the cause came on. The case was that of a testator 
who had directed his estate to be sold, and after the 
payment of his debts, the residue to be divided among 
fifteen persons named in the will. One of the fifteen 
died in the testator’s lifetime, and a bill had been filed 
by the next of kin, claiming, among other things, this 
lapsed share, and Mr. Scott was instructed to consent 
for the heir at law of the deceased beneficiary. It was 
fortunate for the client that he chose a young lawyer 
who “had nothing then to do but to pore over the 
brief.”” The result of his examination of the law was 
to convince him that the lapsed share was to be con- 
sidered as real estate, and belonged to his client. When 
the cause came on, Mr. Scott refused to consent, but 
claimed for the heir at law his portion of the lapsed 
share, and argued the matter at length before the Mas- 
ter of the Rolls. Here, though he was much compli- 
mented by the judge on his argument, a decree was 
rendered against his client. The case was then carried 
before Lord Thurlow, then Lord Chancellor; but so 
little confidence bad any one in his chances of success, 
that an eminent barrister to whom the heir at law ap- 
plied for advice wrote: ‘*Do not send good money 
after bad; let Mr. Scott have a guinea to give consent, 
and if he will argue, why let him do so, but give him 
no more.” It was when, a few days later, the case 
came before Thurlow, that the argument was deliv- 
ered, which made the advocate’s fortune, and which 
has decided all similar questions ever since; for the 
chancellor’s judgment was but a repetition of the bar- 
rister’s plea. As he left Westminster Hall, a solicitor 
came up to him and touched him on the shouider, say- 
ing: ‘ Young man, your bread and butter is cut for 


life.”” And assuredly it was, and for life, too; for from 





that day his good fortune never left him, till it had 
seated him on the woolsack, as Chancellor of Great 
Britain. Lord Eldon was fond of relating an anecdote 
of himself subsequent to the decision in this celebrated 
case. “In the chancellor’s court of Lancaster,” to give 
it in his own words, ‘‘ where Dunning (Lord Ashburton) 
was chancellor, a brief was given me in a cause in 
which the interest of my client would oblige me to 
support, by argument, the reverse of that which had 
been decided by the decree in Ackroyd v. Smithson. 
When I had stated to the court the point I was going 
to argue, Dunning said: ‘Sit down, young man.’ As 
I did not immediately comply, he repeated: ‘ Sit down, 
sir, I won’t hear you.’ I then sat down. Dunning 
said: ‘I believe your name is Scott, sir.’ I said it was. 
Upon which Dunning went on: ‘Mr. Scott, did you 
not argue the case of Ackroyd v. Smithson?’ I said 
that I did argue it. Dunning then said: ‘ Mr. Scott, 
I have read your argument in that case of Ackroyd v. 
Smithson, and I defy you or any man in England to 
answer it. I won’t hear you.’” 

One, and perhaps not the least, cause of the perma- 
nence of these old cases as precedents, may be discov- 
ered in the manner in which they were argued and con- 
sidered. In the common-law courts an important case, 
involving new questions of law, would be argued and 
re-argued term after term, and in court after court. 
Cases like these were not unfrequently first argued 
before a judge and afterwards in banc, then adjourned 
to another term and once more argued, again trans- 
ferred to another court, and there again argued, per- 
haps by fresh counsel. Lastly, the cause would be dis- 
cussed together by the judges, when a decision would be 
arrived at. It need hardly be said that a case which had 
gone through such an examination would, in the chan- 
cery courts, be considered to have been settled with dis- 
patch. For, at the time when most of these decisions were 
rendered, the notorious case of Jarndyce against Jarn- 
dyce, we are confident, had more than one parallel. 
Suitors might come and go, but the court went on 
forever; yet though grinding slowly, it ground ex- 
ceeding fine. While the clients hoped in vain, the 
lawyers argued, and the judges considered. Surely, to 
the memory of these ancient martyrs to the construction 
of the law some respect is due from us of to-day. Yet 
have they not their reward?’ For are not their names 
written imperishably in the reports? And who could 
ask a more enduring monument? The long and weari- 
some delays, the repeated and protracted arguments, 
the extended and oft-renewed discussions, placed the 
law on a solid and immovable foundation. They dissi- 
pated doubts, and united the opinions of the bench, and 
also, as has been remarked by a distinguished jurist, 
prevented that constant division among the judges 
which has so much weakened the authority of some 
American courts. 











NOTES OF RECENT DECISIONS. 


SLANDER—EVIDENCE OF COMMON REPORT.— Pease 
v. Shippen. Supreme Court of Pennsylvania. 7 Pitts. 
Leg. Jour. 97. Opinion by WILLIAMS, J. In Pennsyl- 
vania, in an action for slander, evidence that When the 
words were uttered a general rumor or report existed 
in the neighborhood, that the plaintiff was guilty of the 
offense charged, is inadmissible. In England and in 
some of the states such evidence is admissible under 
the general issue in slander in mitigation of damages. 
Earl of Leicester v. Walter, 2 Campbell, 251; Weth- 
erbee v. Marsh, 20 N. H. 561; Case v. Marks, 20 Conn. 
248; Fuller v. Dean, 31 Alabama, 654; Galloway v- 
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Courtney, 10 Kirk (S. C.) Rep. 414; Calloway v. Middle- 
ton, 2 A. K. Marsh, 372; Henson v. Veatch, 1 Blackf. 
369. In other states it has been held that general re- 
ports of the truth of the charges can not be given in 
evidence in mitigation of damages. Walcott v. Hall, 6 
Mass. 514; Alderman y. French, 1 Pick. 17; Bodwell v. 
Swan, 3 Id. 376; Matson v. Buck, 5 Cowan, 499; Root 
vy. King. 7 Id. 613; Cole v. Perry, 8 Jd. 214; Mapes v. 
Weeks, 4 Wend. 659; Inman vy. Foster, 8 Wend. 602; 
Shehan y. Collins, 20 Ill. 325; Young v. Bennett, 4 
Scam. 48; Anthony v. Stevens, 1 Miss. 254. But what- 
ever, say the court, may have been at one time the rule in 


this state as to the admission of such reports, (Kennedy , 


v. Gregory, 1 Binn. 85; Beehler v. Steever, 2 Whart. 
313; Smith v. Stewart, 5 Barr, 372), it must now be re- 
garded as the settled law of Pennsylvania, that they 
are not admissible for any purpose. Fitzgerald v. 
Stewart, 3 P. F. Smith, 343; Lukehart v. Byerly, 3 Jd. 
418; Long v. Brougher, 5 Watts, 439; Conroe v. Conroe 
and wife, 11 Wright, 201, and the cases cited. 





BROKER’S COMMISSIONS.—Reed v. Reed. Supreme 
Court of Pennsylvania 34 Leg. Int. 49. Opinion by 
WooDWARD, J. 1. When a broker, authorized to sell at 
private sale,has commenced a negotiation, the owner can 
not, pending the negotiation, take it into his own hands 
and complete it either at or below the price limited, 
and then refuse to pay the commission. 2. Plaintiff's 
right to recover commission for making a sale is not 
affected by the fact that he was to be one of the pur- 
chasers if he acted openly and fairly. [Citing Kys v. 
Johnson, 18 P. F. Smith, 42; Edwards v. Goldsmith, 4 
Harris, 43; Taylor v. Salmon, 4 Mylne & Craig, 139; 
Bollman vy. Loomis, 15 Am. L. R. (N. 8.) 75.] 





SEWING-MACHINE SOLD ON CONDITION—REPUG- 
NANT AGREEMENT—WHEN WRITTEN CONTRACT MAY 
BE VARIED BY PAROL EVIDENCE.—Domestic Sewing- 
Machine Co.v. Anderson. Supreme Court of Minne- 
sota, 9 Ch. L. N. 168. Opinion by BERRY, J. 1. The rule 
forbidding the use of parol evidence to affect a written 
instrument, does not apply to a case in which a part 
only of the dealings between parties, in respect toa 
particular subject-matter is reduced to writing, except 
as respects such fact. 2. In case of an absolute sale and 
delivery of personal property, an agreement by the 
purchaser to pay the vendor for the future use of the 
same, or to deliver it up to him on demand, is repug- 
nant to the contract of sale and is void. The receipt of 
the property by the purchaser furnishes no valid con- 
sideration for such agreement. 





ACTION AGAINST CiTY FOR FAILURE TO OPEN STREET 
—MANDAMUS THE PROPER REMEDY.— Webster v. City 
of Chicago. Supreme Court of Illinois. 9 Ch. L. N. 
168. Opinion by DickEy, J. An action of assumpsit 
will not lie against a city to recover damages alleged to 
have accrued to the owner of property by reason of 
the failure of the city to open a street within a reason- 
able time. The order for the opening of the street, it 
is to be presumed, was made because the street would 
be an accommodation to the public. From the delay 
in opening it, very many persons besides the plaintiff 
may be supposed to have experienced inconvenience 
and damage. To sanction this kind of an action, and 
thus expose the city to the numerous suits for damage 
which might be brought by persons who had sustained 
inconvenience and loss by reason of the delay in open- 
ing the street, would not seem to consist with sound 
principles. If the delay were without excuse, man- 
damus would be the proper remedy. Higgins v. The 
City of Chicago, 18 Ill. 276; Hall et al. v. The People, 
57 Id., 07; Whiting v. Mayor and Aldermen of Bos- 
* ton, 106 Mass. 89. 








WHEN ASSIGNEE OF NOTE MAY SUE IN FEDERAL 
CouRT.—Gregg v. Weston et al. United States Cir- 
cuit Court, District of Indiana. 9 Ch. L. N. 175. Opin- 
ion by GRESHAM, J. The plaintiff, a citizen of Ohio, 
sued defendants, both citizens of Indiana, on a note 
executed by W to 8, and by the latter assigned to the 
plaintiff. The note was given in Indiana, payable to 
the order of S. Defendants demurred to the com- 
plaint on the ground of jurisdiction. The court said: 
“ Under the judiciary act of 1879, the Circuit Courts of 
the United States have no cognizance of any suit on 
a promissory note, in favor of an assignee, unless a suit 
might have been prosecuted in such court, on such 
note, if no assignment had been made. It is admitted 
that the plaintiff insists that Congress contemplated all 
promissory notes negotiable at common law, or by the 
statute of Anne. I think, Congress means by this lan- 
guage notes having the qualities of promissory notes, 
negotiable by the law merchant, namely, notes which, 
in the hands of a bona jfide purchaser for value before 
maturity, were subject to no equities in favor of the 
maker. The note sued on was given in Indiana, and 
payable in Indiana, but not at a bank in this state, so 
that, by the law of Indiana, whatever equities the maker 
was entitled to as against the payee, he may assert 
against any indorsee. That was the law of the contract. 
The statute of the state entered into and became a part 
of the note. Holloway v. Porter, 46 Ind. 62; Dundas 
v. Bowers, 3 McLean, 397; Brabston v. Gibson, 9 How. 
263. The statute already cited makes all promissory 
notes negotiable, so far as to vest the property in each 
indorsee successively ; but unless a note is made payable 
to order or bearer at a particular bank in this state, it 
can not be said to possess all the privileges or immu- 
nities of a note negotiable according to the law mer- 
chant. The statute of Anne has generally been adopted 
in this country, but has never been adopted in this state. 
This opinion has been submitted to my brother Drum- 
mond,and he concurs therein. The defendant’s de- 
murrer is sustained.” 

a 





BANKRUPTCY AND ASSIGNMENT UNDER STATE Laws 
—CONFLICTING RIGHTS OF CREDITORS.— Johnson, A83., 
v. Rogers. U.S. District Court, Northern District of New 
York, 14 Alb. L. J.421. Opinion by WALLACE, J. 1. A firm 
being solvent, but having actions pending against them, 


_ with the advice and consent of certain creditors made a 


general assignment of real and personal property, under 
the New York State law, without preferences. Thereafter 
several of the creditors obtained judgments, and the 
firm became bankrupt. In an action by the assignee in 
bankruptcy to set aside assignment and determine 
rights of creditors, held, (1) that assignment was void, 
under bankrupt law, as to existing creditors, and such 
creditors might, by judgment, obtain lien; (2) but it 
might be valid as to some creditors, amd thén judg- 
ments would not be liens, nor would they become so ij 
assignment was set aside at the suit of the assignee in 
bankruptcy. 2. Among those who recovered judg- 
ments against the firm was B. He consented to the 
assignment. Held, that the assignment was valid as to 
the judgments, and they were not a lien. 3. S recov- 
ered judgment upon a demand, colorably transferred 
by a creditor consenting to the assignment. Held, that 
8 stood in no better position than the creditor, and his 
judgment was not a lien. 4. R, who had assented to 
the assignment, recovered judgment upon a claim 
transferred to him by a creditor who had not assented. 
Heid, that R stood in the place of the creditor, who 
could impeach the lien, was not concluded by his 
assent, and the judgment was a lien. The creditor had 
dealt with the assignees under the assignment with 
respect to the firm property. Held, that this did not 


| prevent him from impeaching the assignment. 5. V, 
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who did not assent to the assignment, had a judgment 
against a partner in the firm, individually, and had in- 
stituted proceedings in the nature of a creditor’s bill 
thereon. Held, that by these proceedings V acquired 
a lien upon choses in action and equitable interests, 
etc., but not upon property subject to sale under exe- 
cution. He acquired a lien in this action upon the 
equitable interest of the partner in the property of the 
firm not subject to levy. [Citing Chautauqua Co. Bank 
y. Risley, 19 N. Y. 369; Steel v. Brown, 1 Taunt. 381! 
Phillips v. Wooster, 36 N. Y. 412; In re Allen, 5 L. R. 
322; Clark v. Rist, 3 McLean, 494; 2 Denio, 570; 3 Paige; 
365; Isador v. Stewart, 1 N. B. R. 485; Becker v. Tor- 
rance, 31 N. Y. 637; Storm v. Waddell, 2 Sandf. Ch. 494; 
Edmonston v. McLoud, 16 N. Y.543; Lynch v. Johnson, 
48 Id. 27; Becker v. Torrance, 31 N. Y. 631.] 





PAROL EVIDENCE TO VARY WRITTEN INSTRUMENT 
—WHEN ADMISSIBLE.—Lippincott v. Whitman et al. 
Supreme Court of Pennsylvania—3 Weekly Notes, 313. 
Opinion by Pacson,J. 1. Parol evidence is admissible 
to vary the terms of a written instrument (other than 
commercial paper) by showing that its execution was 
procured upon the express agreement that its terms 
should not be enforced, but should be qualified in ac- 
cordance with a previous and contemporaneous parol 
agreement of the parties. 2. It is not necessary, in 
order to pave the way for the admission of such evi- 
dence, to show that the party procuring the writing 
was actuated by a fraudulent intent at the time of its 
execution; it is sufficient if he afterwards seeks to pro- 
cure an unfair advantage by denying the parol qualifi- 
cation. 3. In a suit upon a mortgage, payable one year 
after date, the affidavit of defence averred that the un- 
derstanding and agreement, at the time of the transac- 
tion, was that the mortgage should be payable in three 
years; that defendant, finding it was drawn payable in 
one year, remonstrated about it, but finally executed 
and delivered it, upon the plaintiff’s assurance and 
agreement that “‘ it should be considered as for three 
years, and would not be enforced before the expiration 
of that time.” The court, having entered judgment 
for plaintiff, for want of a sufficient affidavit of defence; 
held (reversing the judgment of the court below), that 
the facts set forth in the affidavit constituted a sufficient 
defence, and the defendant should have been afforded 
an opportunity to prove them before a jury. “ It may 
be, that parol evidence in such cases is of a dangerous 
character. We may concede it to be so. But the rule 
in this state is too well settled to be disturbed.” ([Cit- 
ing Christ v. Dieffenbach, 1 S. & R. 464; Iddings v. 
Iddings, 7 Jd. 111; Miller v. Henderson, 10 Jd. 290; 
Parke v. Chadwick, 8 W. & S. 96; Clarke v. Partridge, 
2 Barr, 13; Renshaw v. Gans, 7 Jd. 117; Rearich v. 
Swinehart, 1 Jones, 233; Martin v. Berens, 17 P. F. 
Sm. 459; Kostenbader v. Peters, 2 Weekly Notes, 531; 
Fulton v. Hood, 10 Cafey, 365; Caley v. R. R. Co., 2 
Weekly Notes, 313. 





CRIMINAL LAW—DEFENCE OF INSANITY—REASON- 
ABLE DousBT—Myers v. Commonwealth. Supreme 
Court of Pennsylvania. 7 Pitts. Leg. Jour. 90. Opinion 
by Agnew, C. J. The prisoner in this case was 
indicted for murder, and his counsel put in the plea of 
insanity. The court instructed the jurythat they 
must be satisfied, beyond a reasonable doubt, that the 
prisoner was insane at the time the act was committed, 
and the jury found a verdict of murder in the first de- 
gree. Held,error. This statement is too stringent, and 
throws the prisoner upon a degree of proof, beyond the 
legal measure of his defense. That measure is simply 
proof which is satisfactory, such as flows fairly from a 
preponderance of the evidence. It need not be beyond 
doubt. A reasonable doubt of the fact of insanity, on 





the other hand, is not sufficient to acquit upon a de- 
fence of insanity. This has been held in several cases, 
Ortwein v. Commonwealth, 26 P. F. Smith, 414; 22 Leg. 
Jour. 81; Lynch vy. Commonwealth, 27 P. F. S. 205; 
Braun v. Commonwealth, 28 P. F. S. 122. Sanity being 
the normal condition of men, and insanity a defense 
setup to an act, which otherwise would be a crime, 
the burden rests upon the prisoner of proving his ab- 
normal condition. But the evidence of this need be 
only satisfactory, and the condition such as fairly re- 
sults from the evidence. Where the evidence raises a 
balancing question, and the mind is brought to deter- 
mine its preponderance, there may be a doubt still ex- 
isting in the mind; yet the actual weight may be with 
the prisoner, and this should be considered satisfac- 
tory. In cases of conflicting evidence the preponder- 
ance must govern, there being no other rational means 
of decision.: But if it is said in such a case, it must be 
satisfactory, beyond a reasonable doubt, it is evident the 
expression implies more than a mere preponderance. 
It is difficult to define the precise difference between 
the two measures; yet it is obvious that to be convinced 
beyond a reasonable doubt, is a severer test of belief 
than to be satisfied that the preponderance falls on that 
side. Probably the true reason of the difficulty in defin- 
ing the difference lies in the inability to define a reason- 
able doubt. A reasonable doubt must be an honest 
and conscientious difficulty in believing, one not merely 
subtle or ingenious—it must arise out of the evidence, 
and not be fanciful, or be confined up to escape conse- 
quences. It must shake the mind with such force as 
to compel it to pause in yielding belief. These are 
characteristics, but do not define the measure of belief, 
which is beyond a reasonable doubt. 





BIRDSELL’s PATENT FOR CLOVER HULLER—HAGERS- 
TOWN DOUBLE-HULLER CLOVER MACHINE NOT AN 
INFRINGEMENT.—Birdsell v. Hagerstown Agricultural 
Implement Man. Co. United States Circuit Court, 
District of Maryland. From original opinion. Opin- 
ion by BonD, Circuit Judge, Giles, J., concurring: 
This was a suit brought upon re-issued letters patent 
for improvements in machines for hulling and thresh- 
ing clover, granted John C. Birdsell, April 8th, 1862, as 
a re-issue of letters patent granted same, May 18th 1858, 
and extended seven years. A preliminary injunction 
had been granted, as reported in 6th Off. Gaz. 04. 
The defendants having made certain modifications in 
their machines, resumed their manufacture and sale. 
The machines thus sold by the defendants are known 
as “Double-Huller Patent Clover Machines.”” The 
complainant thereupon moved for an attachment for 
contempt. The motion was heard upon exhibits, affi- 
davits and arguments of counsel. The court said: 
‘“‘ The injunction in this case was to restrain the defen- 
dant from making, using or vending any combined 
machines for threshing and hulling clover seed, made in 
accordance with any of the inventions specified or 
claimed in any of the claims of the complainants, 
patents re-issue 1299, or such as they have heretofore 
made and sold. Petition now is for an attachment 
against defendant for violating this injunction, by mak- 
ing and selling machines containing a threshing and a 
hulling machine combined, as patented to complainant 
in the first claim of this patent. The defendant denies 
that it has done this, but that the machines made and 
sold by it are substantially different from what it made 
before the issuing of said injunction and from the 
machine described in complainant’s patent No. 1299. 
This is largely a question of fact, and many affidavits 
have been submitted to the court by the counsel for 
the respective parties. The complainants have filed 


the affidavit of Frank Millwood (an expert), Jas. W. 
Dougall, Jno. C. Birdsell complainant, Hiram King 
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—four in alk The defendant has filed the affidavits of 
William C. Dodge, J. F. Reigart, 8. W. Downin, Jacob 
Downin, Jacob W. Zentmyer, Jno. Weller, 8S. C. Dow- 
nin, A. Miller—eight in all. In considering the ques- 
‘tion of a violation of an injunction, the court can not 
but regret, that they have not been furnished with 
models of the machine patented by Birdsell, and the 
machine which he alleges to be a violation of the first 
claim of his patent. The court can always best judge 
from models whether one machine differs in principle 
‘and mode of operation from another. In the absence 
of such evidence, the court must Jook to the testimony 
of the experts who have examined the two machines. 
Now, it is a rule governing courts of equity in such 
cases, that they will never attach a defendant for con- 
tempt, where the violation of the injunction is not plain 
and proved to the satisfaction of the court. So far 
from a violation being proved in this case, the evidence 
of the witnesses clearly shows to the court that the 
two machines are different in their mode of construc- 
tion, and it is for the court to decide whether there is 
a substantial difference in the principle upon which 
they act. Now the expert produced by complainant, 
swears that they are substantially the same. But the 
two experts on behalf of defendants, Reigart and Dodge, 
both men of great experience in such matters, testify 
that the machines now made by defendant do not con- 
tain the feature of Birdsell’s first claim. This the court 
thinks is fully sustained by the written evidence in the 
cause. Birdsell’s patent is for a combination of a pure 
threshing cylinder, with a pure hulling cylinder. The 
defendant’s machines contain a combination of two 
hulling cylinders, and although the upper cylinder may 
in some measure separate the straw from the heads by 
rubbing or crushing, it is not a pure threshing cylin- 
der. This has been done in machines made and pat- 
ented before the date of Birdsell’s patent, as will be 
«clearly seen by the diagrams T, K & L, attached to 
the depositions of Dodge, filed in this case. The court 
will therefore dismiss the motion for an attachment in 
this case.” 








ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


October Term, 1876. 


Hon. tty A. LEw1s, Chief Justice. 


. Se } Associate Justices. 


PRACTICE—MOTION FOR JUDGMENT ON THE PLEADINGS. 
—Where the allegations of the petition, in connection with 
the admissions of the answer, fail to show facts sufficient 
to warrant a judgment for the plaintiff, or if the allegations 
of the answer, in connection with the admissions of the 
reply, fail to show facts constituting a good defence, a mo- 
tion for judgment by the party so failing will be overruled, 
notwithstanding the answer or reply may have admitted 
the allegations of the petition or answer. The facts sub- 
‘stantially as in Borden v. St. Louis Mutual Life Ins. Co. 
Judgment reversed, and judgment entered for defendant 
(appellant). Opinion by HAYDEN, J.—Sherman v. The St. 
Louis Mutual Life Ins. Co. 


ACTION FOR RENT—COVENANT TO REPAIR—SUIT BY AD- 
MINISTRATOR—RECOUPMENT OF DAMAGES.—In an action 
for rent on a lease containing covenants to repair, the de- 
fendant (lessee) may recoup his damages for breach of con- 
tract torepair. [Citing Myers v. Burns, 35 N. Y. 269.] Though 
an action,would not lie against personal representatives of 





deceased lessee for breach of covenant to repair, the lessee | 
would have the same right of recoupment against the exec- | 


utor who sues for rent,as he would have had against de- 
ceased in his lifetime. (Citing 2 Pars. Cont. 744, and cases 
there cited.] In such case, lessee may recoup as well on 


| 


| 


provided they are the proximate unavoidable consequences 
of such failure, as for the cost of repairs made by lessee. 
Judgment reversed. Opinion by BAKEWELL, J.—Green v. 
Bell. 


DEMURRER TO EVIDENCE—FIRE INSURANCE —CONDI- 
TIONS OF POLICY—WAIVER.—Where there is an entire ab- 
sence of evidence on the part of plaintiff, tending to prove 
material allegations in plaintiff’s petition, itis error for the 
court to refuse an instruction, at the request of defendant, 
in the nature of a demurrer to theevidence. Where an in- 
surance policy contains a provision that additional insur- 
ance, of which the insurer is not notified, and which is not 
endorsed upon the policy, shall render such policy void, 
and the policy offered in evidence bears no such endorse- 
ment, and the plaintiff offers evidence that the broker who 
effected the insurance for insured knew of the additional 
insurance, such evidence does not tend to prove a waiver 
of the conditions of the policy with reference to additional 
insurance, as the broker was the agent of the insured, and 
not of the insurer. Judgment reversed. Opinion by BAKE- 
WELL, J.—Lange v. The Lycoming Fire Ins. Co. 


LIFE INSURANCE—OONSTITUTIONAL LAW—LAWS IMPAIR- 
ING THE OBLIGATION OF CONTRACTS—RE-INSURANCE—UL- 
TRA VIRES—JU KISDICTION—PRACTICE.—The legislature, in 
the exercise of its powers of supervision over private cor- 
porations, may render the provisions of the “‘ Act for the 
Incorporation and Regulation of Life Insurance Compa- 
nies ” applicable to a company organized under a prior 
special act, as was done by §§ 19, 20, 22 and 41 of the general 
law. Such an exercise of its powers by the legislature in 
no way impairs the obligation of a contract. [Citing Curtis 
v. Whitney, 13 Wallace, 68; Ochiltree v. Railroad Co., 21 Jd. 
249; State of Missouri v. Mathews, 44 Mo. 523; State, etc., v. 
King, Jd. 283.] The statute divides companies subject to 
its provisions into two classes: 1. Those incorporated 
under the laws of this state; 2. Those doing business in 
this state, and not incorporated under its laws. The words, 
“doing business in this state,” in the fourth line of § 41, 
have reference to companies not incorporated under the 
laws of this state. A life insurance company having re-in- 
sured all its risks in another company, and doing no new 
business, but still receiving premiums on its old policies, 
and paying losses, is transacting the business of life insur- 
ance, which may be the subject of injunction. The power 
to re-insure does not carry with it the power of the com- 
pany to close its business, dispose of its assets and transfer 
ite policy-holders over to a stronger company. The general 
rule is that a corporation can not transfer its entire assets 
against the will of a majority of its stockholders. There 
are exceptions to this rule. [Citing Buford v. Keokuk N. 
Line Packet Co., decided at this term; Treadwell v. Salis- 
bury Mantf. Co., 7 Gray, 404.] The state has an interest in 
the matter of this transfer. By acts of legislature, life 
companies are subjected to constant supervision, and to 
many restrictions. This excludes them from the class of 
companies that have power to sell or transfer all their 
property against the will of a minority. The contract by 
which respondent undertook to turn over its assets to 
another company, was, as against policy-holders, ultra 
vires and void. The court below had jurisdiction of the 
subject-matter, and if petition was defective, should have 
allowed plaintiff to amend. The court below committed 
error in dismissing the proceeding without allowing plain- 
tiff to amend. Judgment reversed, and cause remanded. 
Opinion by HAYDEN, J.—Price v. St. Louis Mutual Life Ins. 
Co. 


—_ 
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October Term, 1876. 


Hon. T. A. SHERWOOD, Chief Justice. 
«Wo. B. NaPTOon, 
“ WARWICK HouGH, 
“ EE. H. Norton, 
“ JOHN W. HENRY, 


Associate Justices. 


ASSIGNMENT OF PORTION OF DEBT BY CREDITOR WITH- 
OUT CONSENT OF DEBTOR—COMPROMISE.—A creditor can 
not assign a portion of his debt or claim, without the con- 


account of injuries, on account of such failure to repair, | sent of the person against whom the claim is made or the 
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debt asserted. Love v. Fairfield, 13 Mo. 300. And after 
such an assignment has been, in fact made without the 
consent of the debtor, it is still competent for the original 
claimant to make a compromise of the whole claim. Ken- 
dall v. United States, 7 Wall. 110. In this case the claim 
was a judgment. Opinion by SHERWOOD, C. J.—Burnett v. 
Crandall. 


MARRIED WOMAN’S LAND—SEPARATE ESTATE.—A con- 
veyance to a trustee for the sole and separate use of a mar- 
ried woman and her children, to the exclusion of the hus- 
band, during her natural life, and, upon her death, to her 
children in fee, with power in her to sell and convey 
through her trustee, and re-invest proceeds of sale in other 
lands, subject to like limitations, gives the married woman 
a separate estate, chargeable in equity with the payment 
of a note executed by her. Metropolitan Bank v. Taylor, 
53 Mo. 444; Nat. Bank v. Robidoux, 57 Mo. 446; Metropoli- 
tan Bank v. Taylor, 62 Mo. 338. The court declines to ex- 
press any opinion as to how far the reversionary (or pres- 
ent) interest of the children could be affected by judgment 
and sale. Opinion by HouGH, J.—Burnley v. Thomas. 


UNITED STATES REVENUE LAW—SEC. 10.—The sure- 
ties on the bond of a United States deputy collector, con- 
ditioned for the faithful performance of duty, etc., in a 
division constituted of Jackson county, are not discharged 
from liability thereon by the fact that, after the execution 
of the bond, this division was sub-divided into two divi- 
sions, numbered one and eleven. One mode of collecting 
the revenue is by a sale of stamps, and the sale of the 
stamp is a collection. As the deputy had no power to col- 
lect taxes assessed outside of the limits of his division, the 
securities on his bond can not be held for the value of 
stamps sold by him to persons doing business, and residing 
beyond the limits of his division, although the sales may 
have been actually made within the limits of his division. 
Opinion by NAPTON, J.—Schuster v. Foster et al. 


VENDEE’S LIEN FOR PURCHASE-MONEY PREMATURELY 
Paip.—A bought land of B, paid part of the purchase- 
money, gave his notes for the balance, and received a bond 
for title. B transferred the notes to C, and A subsequent- 
ly paid them off in full in C’s hands. B never made any 
conveyance to A, nor was any demanded. Subsequently A 
wrote to B to “sell his farm for him at $10 per acre, or as 
much more as he could get.” B sold the land to his son for 
$10 per acre, received the purchase-money in cash, and, 
being still the holder of the legal title, conveyed it to his son 
by deed of general warranty. The son had full notice of 
all the facts, and had seen the letter of A, requesting B to 
sell for him. B failed to pay over the purchase-money to 
A, who then brought suit against B and the son, to obtain 
judgment for the same, and have it declared and enforced 
as alien on the land. Held, that A’s direction to B to sel] 
his land authorized B to make a valid contract of sale, but 
not to receive the purchase-money, nor to convey the land; 
and that B’s son, having acquired the title without A’s con- 
sent, and with notice of all of the facts, took it subject to 
A’s hen for the purchase-money. Opinion by HouGuH, J.— 
Stewart v. Wood et al. 


VARIANCE BETWEEN PETITION AND EVIDENCE—WHEN 
ERRUR TO EXCLUDE WITNESS FROM THE COURT-ROOM— 
COUNTS AT LAW AND IN EQUITY IN SAME PETITION—SEP- 
ARATE VERDICTS — OPINION EVIDENCE ON QUESTION OF 
INSANITY.—Where there is evidence of an issue, it is proper 
for the court to instruct the jury and leave them to judge of 
its weight. Where the petition sets forth one cause of 
action, and the evidence and judgment show that the 
recovery was had upon another cause of action not stated 
in the petition, the judgment will be reversed. Itis error for 
the court to order a party out of the court room, during an 
examination of a witness for the other side, on the sugges- 
tion of counsel that the witness, who is a timid girl, is in- 
timidated by the looks and gestures of the party. Where a 
count at law and a count in equity are stated in the same 
petition, there must be separate verdicts and separate judg - 
ments. In this state the opinions of witnesses, accompanied 
by statements of facts on which the witnesses base them, 
are evidence in question of insanity, although the witnesses 
are not experts. Opinion by NAPTON, J.—Crow v. Peters. 


APPLICATION FOR CHANGE OF VENUE—PRESENCE OF DE- 
FENDANT—HOMICIDE—EVIDENCE OF PREVIOUS THREATS 
—OF VIOLENT CHARACTER OF DECEASED—INSTRUCTIONS. 
—1. On application for change of venue in criminal cases, 
it is not necessary that the record should show the defend- 








ant was present in person when the application was heard, 
or when the change was awarded. 2. Whether threats 
made by the deceased against the defendant, prior to the 
homicide, are properly admissible in evidence, can not be 
determined by any general rule, but necessarily depends 
upon the circumstances of each case. In cases of doubt, 
for the purpose of showing that deceased made the attack, 
and, if so, with what motive, his prior declarations, even if 
uncommunicated to the defendant, are clearly admissible; 
but prior threats are not admissible, where itis proved 
that defendant sought the encounter. Where the homicide 
occurred under circumstances which leave it doubtful 
whether the killing was done maliciously, or done from a 
well-grounded apprehension of danger, evidence that the 
deceased wus of a turbulent, violent and desperate charac- 
ter is admissible on the question whether defendant had 
reasonable cause to apprehend great personal danger; but 
this proof should not extend to particular acts, nor to the 
letting in of the opinions of witnesses as to what he would 
have been likely to do in given circumstances, but must be 
confined to his general character and reputation. It is 
error to instruct a jury that, “if they believe that any wit- 
nesses swore falsely, or were mistaken, they are at liberty to 
disregard the whole or any part of the testimony of such 
witnesses.”’—State vr. Elkins. 
—_ 


ABSTRACT OF DECISIONS OF SUPREME. 
COURT OF ILLINOIS. 


January Term, 1877. 
[Filed at Ottawa, Jan. 31, 1877]. 
HON. BENJAMIN R. SHELDON, Chief Justice. 
‘* SIDNEY BREESE, ) 
PINCKNEY H. WALKER, | 
ALFRED M. CRalIG, : : 
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- JOHN M. Scort, 
T. LYLE DICKEY, 


ACTION FOR INJURIES RESULTING IN DEATH—CONTRIB- 
UTORY NEGLIGENCE—JURY NOT CONFINED TO ONE ACT— 
CROSSING RAILROAD TRACK—RULE WHEN BOTH PARTIES 
ARE GUILTY OF NEGLIGENCE—WHAT CONSTITUTES WAN- 
TON NEGLIGENCE.—1l. An instruction which in effect ex 
cludes from the consideration of the jury any negligence of 
the deceased, except the fact of his being a trespasser upon 
the track of the defendant’s railroad, in an action by his 
personal representative to recover damages for his death 
by being struck by an engine, where the proof tends to. 
show negligence on his part in other respe<is, is erroneous, 
as being calculated to mislead. 2. If the conduct of one 
killed while walking upon a railroad track amounts to gross 
negligence, no recovery can be had of the company, unless 
it was guilty of willful or criminal negligence. 3. In deter- 
mining whether a person killed while traveling upon a rail- 
road track was guilty of negligence contributing materially 
to the injury, and the degree of such negligence, as com- 
pared with that of the company, the court, in its instruc- 
tions, should not confine the jury to the consideration of 
the fact that the deceased wss simply a trespasser, but they 
should also consider his each and every other act and omis- 
sion proved, materially contributing to the injury. 4. Where 
a@ person walking along the track of a railroad in a city, 
without right, is struck by a train coming in, and killed at 
a place not a public crossing, and it appears he used no- 
precaution to guard against danger, although he knew he 
was in a place of danger, not even looking back to see if a 
train was approaching, no recovery can be had, notwith- 
standing the company may have been guilty of negligence 
in running the train at a speed greatly in excess of that 
fixed by ordinance. 5. The fact that persons residing in 
the locality where an accident occurs have been in the habit 
of traveling upon the right of way of a railway company 
without any measures being taken to prevent such acts, 
will not change the relative rights or obligations of one in- 
jured while upon the track, or those of the company; such 
person will still be a trespasser. 6. It is the duty of persons. 
about to cross a railroad track to look about them and see 
there is no danger; not to go recklessly upon the track, but 
to observe the proper precautions themselves, to avoid acci- 
dent. 7. Although a recovery may be had by a party guilty 
of contributory negligence, when his is slight, and that of 
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the defendant is grogs, yet it is indispensable to a right of 
recovery that the injured party shall have exercised ordi- 
nary care, such as a reasonably prudent person will always 
adopt for the security of his person or property, or that the 
injury be willfully or wantonly inflicted by the defendant. 


8. When the ordinance of a city prohibits railway compa- 


nies from running their trains in the city at a greater rate 
of speed than six miles an hour, the running of a train at 
the rate of fifteen miles an hour, resulting in the death of 
one wrongfully upon the track, will not make the injury 
willful or wanton on the part of the company. Opinion by 
CRAIG, J.—Ilinois Central R. R. v. Wetherington, 


—_—_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF NORTH CAROLINA. 


January Term, 1877. 





Hon. RICHMOND M. PEARSON, Chief Justice. 
EDWIN G. READE, 
“ W. B. RODMAN, 
“  W. P. Bynum, 
‘“* THOMAS SETTLE, 


Associate Justices. 


JUSTICES OF THE PEACE have no jurisdiction of actions 
founded in tort. Nance v. The Carolina Central Railway 
Company. 

A MORTGAGEE, under a power of sale contained in the 
mortgage deed, can not purchase the land of himself, so as 
thus to foreclose the equity of redemption.— Whitehead v. 
Hellen. 


THE SUPERIOR COURT has no original jurisdiction to 
indict for the violation of town ordinances; the town only, 
through its proper officers and machinery of government, 
must execute its own police laws.—State v. White. 


INDICTMENT FOR ADULTERY —CO-DEFENDANT MADE 
WITNEsS.—In an indictment for fornication and adultery, 
the solicitor has the right to enter a nol. pros. as to one of 
the defendants, and make such defendant a witness in the 
case.—State v. Phipps § Locklear. 


REPORT OF TOWNSHIP BOARD NOT IN WRITING.—It is no 
objection to the report of a township board of trustees, that 
it was made to the board of county commissioners orally, 
and not in writing, as to the assessments of the property of 
a certain railroad for taxation.—Commissioners of Union 
County v. The Carolina Central Railway. 


ADULTERY--EVIDENCE—“ Custom.” —In an indictment 
for fornicatior and adultery, it was in evidence that, in a 
playful scuffle between the defendants, in the presence of 
the male defendant’s wife and others, the woman fell, or 
was pulled, into the lap of the defendant. Held, that it was 
not error for his honor to charge the jury: “It is for you, 
gentlemen of the jury, to say if such acts are usual here.”— 
State v. Butner. 


WILLS—How POWER TO SELL MUST BE EXPRESSED.— 
When A dies leaving a last will and testament, appointing B 
and C his executors, “‘ with discretionary power to settle 
my estate as they shall judge best for the interest of my 
heirs at law :” Held. that the executors had no power to sell 
the lands of the testator. To confer a power to sell lands 
under a will, plain and express words are necessary, or the 
power must be implied by the imposition of duties on the 
executor, which can not be performed exeept by sale.— 
Skinner v. Wood. 


CLERK OF COURT APPOINTED to SELL REAL ESTATE— 
CHARACTER—THEFT.—A clerk of the superior court, ap- 
pointed to sell real estate in a proceeding for partition, acts 
in his official capacity, even though he is not designated as 
clerk in order of appointment. And the loss of money 
collected by him, in pursuance thereof, by veing stolen 
from a safe in which it was deposited, is an official default 
and breach of bond for which his sureties are liable.—Coy 
v. Blair. 


FRAUDULENT REPRESENTATIONS BY ONE OF A FIRM— 
LiIaBILITY OF PARTNER TO ARREST.—Where goods were 
purchased by one of the members of a firm, upon a credit 
obtained by false pretenses and representations, in an 

. action against both members of said firm: Held, that the 
partner who was not present, and had no knowledge of 





such purchase, could not be arrested. Sec. 149, sub. sec. 4, 
of the Code of Civil Procedure, provides that no one can 
be arrested, unless he has been guilty of a fraud in con- 
tracting a debt.—McNeely ¢ Walton v. Haynes. 

LAPPAGE—WHO PRESUMED IN POSSESSION—RELEASE— 
ESsTOPPEL.—In case of lappage, the law considers the party 
having the better (older) title to be in possession, unless 
the party having the junior grant be in actual possession; 
and it is sufficient for the defendant to rely upon his pos- 
session in law, and the plaintiff has to show how it has been 
divested. Where one has possession of land, under an 
older and better title, and accepts a decd, it 1s only a re- 
leasc of a right, operating by way of extinguishment of any 
claim another party (the plaintiff) may have, and does not 
operate as an estoppel.— Mc Allister v. Devane. 


DEED OF LAND HELD AS SECURITY— REQUISITES OF 
WaARRANTY—DAMAGES.—When a mortgagee conveys land 
held as security for the payment of money, he is only re- 
quired, upon its repayment, to make a deed with a special 
warranty. Therefore, wnere A purchased of C a house and 
lot, and borrowed from B a part of the purchase-money, C 
executing to B a deed with general warranty, and, npon A’s 
repaying the money, B made a deed to A also with general 
warranty: Held, that B had a plain equity to have the 
deeds reformed, and, in case equity is not invoked to reform 
the deed, the plaintiff would only be entitled to nominal 
damages for breach of the covenant of quiet enjoyment.— 
West v. West. 


PLEADING—INSUFFICIENCY OF ANSWER—LANDLORD AND 
TENANT.—An answer which sets out “that no allegation of 
the complaint is true,” is insufficient. It is necessary that 
the defendant shall separately answer each material allega- 
tion of the complaint by a general denial, either of the 
whole allegation (not the whole complaint), or by a specific 
denial of some selected and specific part of the allegation. 
In a proceeding before a justice of the peace, under the 
Landlord and Tenant act (laws of 1868-’69, ch. 156), a de- 
fendant who does not deny having entered as tenant of the 
plaintiff is estopped from setting up a superior title exist- 
ing at the date of the lease, or subsequently acquired from 
a third person.—Hoyer v. Beatty. 

CERTIFICATE OF DEPOSIT—W HEN NEGOTIABLE.—1. Cer- 
tificates of deposit are negotiable, when expressed in nego 
tiable words; and their transfer to the endorser is governed 
by the same rules which control other promissory notes, 
the liability of the endorser being the same as upon the 
endorsement of such promissory notes. 2. To make a bill 
of exchange or promissory note (or certificate of deposit) 
negotiable, the promise must be to pay in money. And 
unless the instrument, on its face, affords every element to 
fix its value, such a paper is only a special contract, and is 
not negotiable. Hence, a promise to pay in “ bank stock,” 
in “ current bank bills,” or in “ current funds,” will ren- 
der the instrument unnegotiable.—Johnson v. Henderson. 


CONSTITUTIONAL LAW—DIFFERENT SUBJECTS—SEPARA- 
TION OF OBJECTIONABLE ONES—ELECTIONS.—1l. A statute 
may be unconstitutional in part, and constitutional in part 
when it relates to different subjects, or even when it re- 
lates to but one subject, if its parts can be separated and 
the object accomplished without the objectionable features ; 
but where only one object is aimed at, and the main ob- 
ject is unconstitutional, and all the provisions arecontribu- 
tory to it, and would not have been enacted but for the 
main object, then the whole is void. 2. Wherean Act of the 
General Assembly, providing fora division of the City of 
Wilmington into three wards, and ordering an election for 
aldermen, at the same time appointing the plaintiff with 
other registrars of elections to register the voters prelim- 
inary to such election, which act has been declared void; 
held, that the appointment of registrar of voters was also 
void; and that the plaintiff was not entitled to recover 
from the defendant pay for his services as registrar.— 
Darby v. City of Wilmington. 

INDICTMENT FOR ASSAULT AND BATTERY—AVERMENTS— 
WHEN ACQUITTAL SHOULD BE DIRECTED--AUTHORITY OF 
OFFICER TO ARREST.—1. An indictment against a defend- 
ant for an assault and battery, committed on a policeman, 
need not aver that the person assaulted was a policeman. 
2. Submitttng issues in a criminal action, requiring the 
jury to respond thereto, and treating the jury’s findings 
in reply as a special verdict, is a practice inconvenient and 
not to be advised. 3. Where a jury found that the person 
upon whom the battery was committed was a policeman; 
that he arrested the defendant for violating an ordinance 
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of the town, and struck him (the defendant) with a stick or 
other weapon, afterwards the defendant violently shoved 
him (the policeman) ; and the court ordered the defendant 
to be discharged: Held, that the court should have di- 
rected an acquittal to be entered, so that the defendant 
would be protected from another prosecution. 
officer may arrest without warrant upon suspicion of 
felony, and for a breach of the peace committed in his pres- 
ence. The violation of a town ordinance, even in the 
presence of a policeman. does not necessarily give him the 


4. A peace | 


right to arrest the offender. 5. If an officer has no authority | 


to make the arrest, or, having the authority, is not known 
to be an officer, and does not in some way notify the party 
that he is an officer and has authority, the party arrested 
may lawfully resist the arrest, as if it were made by a pri- 
vate person.—Belk’s case. 


—_—s 
——_— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1876. 





Hon. JAMES L. WORDEN, Chief Justice. 
** HORACE P. BIDDLE, 
“  WILLiaM E. NIBLACK, 
“* SAMUEL E. PERKINS, 
‘“* GEORGE V. HOwK, 


Associate Justices. 


SLANDER—GENERAL AND LOCAL MEANING OF WORDS.— 
Where words are actionable per se throughout the country, 
generally the complaint is sufficient without alleging that 
the slanderous words were spoken in the presence and 
hearing of a third person. 7 Ind. 347; 11 7d. 156. But where 
they have a provincial meaning, the complaint must show 
that the words have an actionable local meaning in the par- 
ticular place where they were spoken. Judgment affirmed. 
Opinion by PERKINS, J.—Emmerson v. Marvel. 


LiquOR LICENSE— VOLUNTARY PAYMENT.— Where a 
town, under the power of a statute, licenses the sale of in- 
toxicating liquors, and the statute is afterwards declared 
unconstitutional, a party who has paid license fees under 
the law, can not recover back the sums of money so paid, 
if the same were paid voluntarily, and were not procured 
to be made through force, fraud or intimidation. (Citing 
17 Ind. 326; 21 Jd. 301; 41 Jd. 312; 51 Id. 264.) Judgment 
reversed. Opinion by HowK, J.—The Town of Edinburg v. 
Hackney. ' 

CORPORATIONS — CERTIFICATE OF INCORPORATION — 
‘* DUPLICATE ” DEFINED.—Where the statute requires the 
articles of association to be filed in the county recorder’s 
office, and a duplicate in the office of the secretary of state, 
a writing certified by the recorder to be “a true copy of the 
articles of association ” of the corporate body on record in 
his office can not be regarded as such duplicate, and is not 
admissible in evidence. A duplicate is an original instru- 
ment, and must be executed by the same parties, in the 
same manner as the original instrument, else it is not a du. 
plicate. Judgment reversed. Opinion by Howk, J.—WNel- 
son v. Blakely, assignee, etc. 

PUBLIC AND PRIVATE RIGHTS—ENDANGERING TRAVEL 
ON THE HIGHWAY—MENTAL SUFFERING.—Where a party, 
engaged in working a stone quarry, so blasts the rock that 
fragments are cast upon the public highway and injure per- 
sons passing by, the question involved is not one of negli- 
gence, but the act is itself unlawful; and when the act is 
unlawful, it is immaterial whether it be done ignorantly, 
negligently or purposely, except as to the measure of dam- 
ages. The public travel must not be endangered to accom- 
modate the private rights of individuals, and the latter 
must yield to the former. Suffering and anxiety of mind 
caused by corporal injuries are not matter of special dam- 
ages, and need not be specially alleged. Judgment affirmed. 
Opinion by BIDDLE, J.— Wright et al. v. Compton. 

STATUTE OF FRAUDS—PROMISE NOT WITHIN THE STAT- 
UTE.—* A promise to pay the debt of another is not within 
the statute, if its consideration was the abandonment to the 
promisor of a security for the payment of the debt, consist- 
ing of a lien upon, or interest in, property to which the 
promisor then had a subordinate title.” Throop on Verbal 
Agreements, p. 157. The widow of a decedent, at the time 
of his death, acquires title to his personal property, subor- 





dinate to the interest.of his creditors, and when she ver- 
bally agrees with a creditor, before the estate of the dece- 
dent is settled, that if he will not require payment of the 
note held by him out of the assets of the estate, she will pay 
the same, the promise is not within the statute of frauds, 
and may be enforced. [Citing 7 Ind. 81, and 33 Ver. 132.] 
Judgment reversed. Opinion by HOwWK, J.—Crawford v. 
King. 

MECHANIC’S LIEN—A JOINT LIEN CAN NOT BE TAKEN ON 
SEVERAL BUILDINGS.—A material-man can acquire a lien 
on a building on account of the materials he has furnished; 
for its construction; but he can not have a lien upon one. 
building for materials furnished for, and used in, another._ 
Such liens attach only by virtue of the materials used in 
the construction of the building, and the statute contem- 
plates only a separate lien on a single building, not a joint 
lien on several buildings. So far as the lien is given upon 
the land, it is only an incident to the lien upon the house._ 
A lien of $1,400 on seven separate houses, not showing the 
amount due on any given one, is a possible lien of that sum 
on each of the houses, and it is against public policy to thus 
burden property with indefinite and uncertain incum- 
brances, embarrassing its sale and depreciating its market 
value. Judgment affirmed. Opinion by PERKINS, J.—Hill 
et al. v. Braden et al. 


PROMISSORY NOTES—WHEN GIVING DEEMED PAYMENT 
OF PRECEDENT DEBT—LAW OF ANOTHER STATE.—The 
giving of a negotiable promissory note, governed by the 
law merchant, will be held to be a discharge of the debt, 
unless it be shown that the parties did not intend it should 
have that effect; but the taking of a note not governed by 
the law merchant does not operate as such a payment, un- 
less it is expressly so stipulated between the parties. [Cit- 
ing 11 Ind. 22; 45 Ind. 300.] Where a note is made and is 
payable in Kentucky, it will be presumed, in the absence 
of proof to the contrary, that the common law prevails 
there, and that the note is governed by that law. Where 
the law of another state, claimed to be different from the 
common law, is involved in a judicial proceeding in this 
state, it becomes matter of fact, and must be proved, and 
even alleged, unless the question arises in such a way as to 
render the pleading unnecessary. Judgment aflirmed. 
Opinion by WORDEN, C. J.—Alford v. Baker. 


MARRIED WOMEN—CONTRACTS DURING COVERTURE— 
WHEN VALID.—A married woman, being in need of medical 
attendance, called in a physician, and, her husband being 
worthless, expressly agreed that, if the physician would 
continue his attendance on her, she would pay him out of 
her separate estate, on which promise the physician de- 
pended. Afterwards her husband died, and while she was 
sole, she executed a note to the physician in payment for his 
serviees. Held, ina suit brought on the note, that the sole 
consideration thereof was the promise of the maker while 
a married woman; that a married woman can not, during 
coverture, make any contract which will be binding on her 
personally; that, although her property, real and personal, 
remains her separate property, yet she can not, as a general 
rule, contract so as to encumber or convey the same, with- 
out being joined by her husband, but may charge her real 
estate by contracts which are for the betterment thereof or 
are necessary to preserve or protect her title thereto. 31 
Ind. 92; Jd. 106, 233; 44 Id. 346. That the promise of a mar- 
ried woman to pay her physician out of her separate estate 
is not such a contract, but is absolutely void, and consti- 
tuted no consideration for the note. Judgment reversed. 
Opinion by Howk, J.— Thomas et ux. v. Passage et al. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1877. 





Hon. ALBERT H. HorTON, Chief Justice. 


“ b: io } Associate Justices. 


- WHEN JurRY TRIAL CAN BE CLAIMED AS OF RIGHT.—In 
civil actions a jury can be claimed asa matter of right only 
for the trial of “issues of fact arising in actions for the 
recovery of money or of specific real or personal prop- 
erty ;” therefore, in an action to have a certain deed set aside 
and to have the land mentioned in such deed made subject 
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to the payment of a certain judgment previously rendered 
in favor of the plaintiff and against one of the defendants: 
Held, that the defendants were not, as a matter of right, en- 
titled to have the issues tried by a jury. Opinion by 
BREWER, J.—McCardell v. McNay. 


AMERCEMENT OF SHERIFFS UNDER CODE.—Sec. 472 of 
the code, which provides for the amercement of sheriffs, 
etc., is imperative in its terms and grants no discretion 
to the court. Being summary and penal in its nature, a 
party who asks relief under it must bring his case clearly 
and strictly within its terms. When he has done so, it is 
the duty of the court to amerce the sheriff, whether his 
omission result from wilful wrong, or mere neglect, and 
whether such omission has resulted in actual injury or not. 
Opinion by BREWER, J.—Bond v. Weber. 


PROMISSORY NOTE FOR LIQUOR—WHEN VOID.—Where 
intoxicating liquor is sold in violation of the law of Kan- 
sas, and a promissory note is given by the vendee to the 
vendor for the amount agreed to be paid for such liquor, 
the collection of such note can not be enforced by the 
vendor against the vendee under the laws of Kansas. And 
it can make no difference that the vendor sold the liquor on 
a month’s credit, and that the note was not given until the 
end of such month, and was then given on an extension of 
the time for payments, till another month; nor can it make 
any difference that the note was dated “‘ Kansas City, Mo.,” 
(though in fact executed in Kansas), and made payable “‘at 
Kansas City Savings Bank.” Opinion by VALENTINE, J.— 
Glass v. Alt. 


BURGLARY—DIFFERENT DEGREES—ERROR.—1. Burglary 
in the night time, as defined by section 63 of the act rela- 
ting to crimes and punishments, does not include burglary 
in the day time as defined by section 69 of the same act. 
2. Upon an information or an indictment for an offense con- 
sisting of different degrees, the jury can only find the de- 
fendant guilty of a degree inferior to the one charged, 
when the facts constituting the offense stated include the 
lesser offense. 3. Where a defendant is charged in an in- 
formation with the commission of the crime of burglary in 
the second degree, and in the night time, under section 63 
of the act relating to crimes and punishments, page 330 
Gen. Stat. 1868, a verdict that the defendant is guilty of 
burglary in the third degree is error, and will be set aside 
on appeal to the Supreme Court. Opinion by Horton, C. 
J.—Behee v. The State. 


CLAIM TO LANDS. UNDER INDIAN TREATY—FRAUD—RE- 
QUISITES OF PETITION.—1. Where G sets up a claim to cer- 
tain lands under article 17 of the treaty between the United 
States and the Cherokee Indians, of the date of July 19, 
1866, which, he alleges, have been awarded and patented to 
P, under article 19 of the treaty, upon false testimony and 
through bribery and corruption of the officials of the 
United States, the former may come into the courts of the 
state and litigate the claim, and, upon the proper showing, 
a patent obtained thus fraudulently by P will inure to G, 
if G be entitled to recover the lands patented. 2. Where 
G files his petition, alleging he was an occupant of certain 
lands ceded in trust to the United States by the treaty with 
the Cherokee Indians of July 19, 1866, and sets forth the 
facts showing he was entitled to buy the same at its ap- 
praised value, under article 17 of the treaty, and would 
have obtained a patent therefor except for the false tes- 
timony of P, and the corruption and bribery of the com- 
missioners of appraisal appointed under the provisions of 
the treaty, as well as the arbitrary action of the secretary of 
the interior, whereby the lands were awarded and patented 
to P under article 19 of the treaty; held, the petition is 
fatally defective, if it fails to show that G paid or offered to 
pay the United States for the lands, and fails to state what 
proceedings were taken by G to contest the right of P to 
the lands in controversy, »rior to the issuance of the 
patent. Opinion by HorTON, C. J.—Phillips v. George. 


CRIMINAL TRIAL—INSTRUCTIONS—INFERENCE OF GUILT 
FROM FAILURE TO TESTIFY AND TO DENY CHARGE.—1. An 
instruction in a criminal case that, “ where evidence which 
would rebut or explain certain facts and circumstances of 
a@ grave and suspicious nature is peculiarly within the de- 
fendant’s knowledge and reach, and he makes no effort to 
procure it, the jury may properly take such fact into con- 
sideration in determining the prisoner’s guilt or innocence, 
but no inference of guilt is to be drawn from the omission 
of defendant and his wife to testify,” is not erroneous, and, 
if applicable to the facts in the case, furnishes no ground 





of reversal. 2. On the trial of a party charged with the 
larceny of a large sum of money, and in which the evi- 
dence is mainly circumstantial, evidence that, prior to the 
larceny, the defendant’s family were in very straightened 
circumstances, and that subsequently they displayed con- 
siderable means, and evidence that, subsequently to the 
larceny, a creditor in seeking to collect his claim charged 
him in the presence of several witnesses with having had 
and used considerable sums of money, and with having lost 
many dollars in gambling, and referred him to the records 
of the county and the bystanders for proof of such 
charges, and that defendant in reply thereto denied none 
of such charges, except that he had lost any amount of 
money in gambling, is competent to go to the jury. 3. 
Upon examination of the testimony in this case, it is held 
that the judgment can not be set aside in this court on the 
ground that the verdict is against the evidence. Opinion 
by BREWER, J.—State v. Grebe. 


DUTY OF JURORS—INSTRUCTION TO JURY URGING THEM 
TO AGREE — ERROR.—1l. No juror should be induced to 
agree to a verdict by a fear that a failure to so agree will 
be regarded by the community as reflecting either on his 
intelligence or his integrity. Personal considerations 
should not influence his conclusions, and the thought of 
them never should be presented to him as a motive for ac- 
tion. 2. Where, upon a charge of assault with intent to kill, 
the testimony runs in two lines, one tending strongly to 
prove the full crime charged, and the other to prove an alibi, 
and that the defendant was in tof any offense, and 
where it appears that for a long time the jury were unable to 
agree, and that after having been unable to agree for many 
hours, they are brought into court and the duty of agreement 
is strongly urged upon them by the court, who intimates that 
it would be a reflection on them not to agree; that there 
should be concessions in matters of detail and of minor 
importance; that they should bring their minds together 
as an apothecary mixes different ingredients and ascer- 
tains the product, and that they need not hope to be dis- 
charged for a long time; and where the whole tendency of 
this instruction is to impress too strongly upon the jury 
the duty and necessity of coming to some agreement, and 
thereafter the jury return a verdict of guilty of an as- 
saultonly: Held, that such verdict ought not to be permitted 
to stand; that it is'too apparently a compromise between 
those believing defendant guilty of the crime of assauit 
with intent to kill, and those believing him guiltless of any 
offense, induced wholly or in part by the urgent instruc- 
tions of the court upon the duty of agreement. Opinion 
by BREWER, J.—State v. Bybee. 
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IT Is a curious coincidence that three of the nine judges 
of the Supreme Court of the United States are natives of 
Connecticut, namely, Chief Justice Waite, and Associate 
Justices Field and Strong. To make the coincidence more 
striking still, the Chief Justice and Judge Field were born, 
not only in the same state, but in the same county (Middle- 
sex), within twenty miles of each other, and in the same 
year and same month—November, 1816—so that they are 
both now just sixty years old.—[ Nashville Com. § Leg. Rep. 


In a trial for murder in the New York Court of Oyer 
and Terminer the other day, the jury, after an all- 
night session, came into court with a verdict of guilty 
of manslaughter. When the verdict was announced, 
Mr. A. Oakey Hall, the prisoner’s counsel, arose and 
spoke in a voice choked by emotion: “I desire to say 
—and I must say it—that I know this man to be absolutely 
innocent. So believing and so knowing, I desire in this 
public manner to declare my unalterable determination 
never again, as a lawyer, to appear in a homicide case. If, in 
such circumstances, I cannot demonstrate a man’s absolute 
innocence to a jury, while I have no right to find fault with 
thejury, I have a right to find fault with myself.”’ At the con- 
clusion of these remarks, Mr. Hall sat down, and was ap- 
parently deeply affected. Judge Brady said, if the man 
was innocent, it was unfortunate that there was no way of 
proving it; but the counsel did himself injustice; all was 
done for the prisoner that could be done, and the jury was 
fully warranted and justified in finding the verdict. Mr. 
Howe spoke of the intense interest Mr. Hall felt in the 
case, owing to the belief (which he shared) in their client’s 
innocence. Mr. Howe then implored Mr. Hall, for the sake 
of the profession and of the administration of justice, not 
to adhere to his resolution. 








